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Court of Appeals of the 


District of Columbia 


No. 5345. 

Westmoreland Specialty Co., Appellant, 


vs. 


David Burnet, Commissioner of Internal Revenue, 


1 Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

. 

Appearances: 

For Petitioner: J. M. Kennedy, Esq., Geo. E. EE. Good- 
ner, Esq. 

For Respondent: J. L. Backstrom, Esq., Stanley Suy- 
dam, Esq., C. H. Curl, Esq., A. Carnduff, Esq. | 

Docket Entries. 

1926. 

July 24. Petition received and filed. 

July 27. Copy of petition served on Solicitor. 

July 24. Notification of receipt mailed taxpayer. 

Sept. 21. Answer filed by General Counsel. 

Sept. 24. Copy of answer served on taxpayer—General 
Calendar. 

Oct. 13. Notice of appearance of J. M. Kennedy as coun¬ 
sel for taxpayer. 

Nov. 13. Application to take deposition of Ira F. Brainard 
filed by taxpayer. 

Nov. 23. Order to take deposition signed and filed. Both 
sides notified. 


1—5345a 
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1927. 

Jan. 21. Depositions of Ira F. Brainard filed. 

Jan. 22. Copy of depositions served on General Counsel. 

1928. 

July 12. Hearing date set 12/19/28. 

Dec. 5. Application for subpoena duces tecum filed by 
taxpayer. No action necessary. 

Dec. 10. Motion for a continuance to Feb. 1929 filed by 
taxpayer. 

Dec. 12. Granted to Feb. 11, 1929. 

Feb. 12. Subpoena duces tecum issued. 1/17/29 subpoena 
served. 

1929. 

Jan. 18. Motion to limit bearing to section 328 filed by 
General Counsel. Granted. 

Feb. 11. Hearing had before Mr. Van Fossan. Submitted. 
Briefs due in 60 days. 

Feb. 14. Transcript of hearing of Feb. 11, 1929 filed. 

Feb. 25. Transcript of hearing of Feb. 12, 1929 filed. 
(Second day.) 

Apr. 12. Motion for extension to 5/15/29 to file brief filed 
by General Counsel. 4/16/29 granted. 

Apr. 13. Brief filed by Taxpayer. 

May 15. Brief filed by General Counsel. 

1930. 

Jan. 16. Findings of fact and opinion rendered—Ernest 
H. Van Fossan, Division 9. Decision will be 

2 entered for the respondent. 

Jan. 17. Decision entered—Ernest H. Van Fossan, Di¬ 
vision 9. 

July 14. Stipulation of venue filed. 

July 14. Supersedeas bond for $20,942.32 approved and 
ordered filed. 

July 14. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

July 14. Proof of service filed. 

Sept. 9. Motion for enlargement of time to Oct. 12, 1930 
to prepare and deliver record filed by taxpayer. 

Sept. 11. Order enlarging time to Oct. 13, 1930 for prepa¬ 
ration of evidence and delivery of record en¬ 
tered. 
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Sept. 26. Statement of evidence lodged. 

Sept. 26. Notice of hearing on Oct. 8, 1930! to approve 
statement filed. 

Oct. 8. Hearing had before Mr. Phillips on!approval of 
statement of evidence. Time for j preparation 
of evidence and delivery of record! be extended 
to Nov. 12, 1930 for settlement of evidence ex¬ 
tended to Oct. 22, 1930. 

Oct. 8. Order extending time to Oct. 22, 1930 for settle¬ 
ment of the evidence and to Nov. 12, for trans¬ 
mission of the record entered. 

Oct. 22. Hearing had before Mr. Marquette.: Continued 
to Nov. 5,1930. 

Oct. 22. Order of continuance to Nov. 5, 1930 for hearing 
on approval of statement of evidence entered. 

Nov. 5. Hearing had before Mr. Phillips on!approval of 
statement of evidence. Continued to 11/17/30. 

Nov. 5. Order of continuance to Nov. 17, 1930 for hear¬ 
ing on approval of statement of evidence en¬ 
tered. 

Nov. 6. Motion for extension to Dec. 12, 1930 to prepare 
and transmit record filed by General Counsel. 

Nov. 7. Motion for extension to Jan. 11, 1930 to prepare 
and transmit record filed by taxpayer. 

Nov. 8. Order enlarging time to Dec. 12, 1930 for prepa¬ 
ration of evidence and delivery of record en¬ 
tered. 

Nov. 8. Order that hearing on settlement be continued to 
Oct. 22, 1930 and time for preparation of the 
evidence and transmission and delivery of rec¬ 
ord be extended to 11/12/30 entered. 

Nov. 17. Hearing had before Mr. Murdock on approval 
of statement of evidence Continued to Dec. 11, 
1930. 

Nov. 17. Order of continuance to Dee. 11,1930 for hearing 
on approval of statement of evidence entered. 

Nov. 29. Certified copy of order from District Court sub¬ 
stituting David Burnet for Bobert Lucas filed. 

Dec. 10. Motion to enlarge time to Jan. 11, 1931 to pre¬ 
pare evidence & transmit record filed by tax¬ 
payer. 

Dec. 11. Statement of evidence approved and ordered 
filed. 
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Dec. 11. Praecipe of record filed witli proof of service 
thereon. 

Dee. 11. Hearing had before Mr. Van Fossan on approval 
of statement of evidence; statement approved 
by both parties, submitted and designation of 
record. 

Dec. 11. Order enlarging time to Jan. 12, 1931 for prepa¬ 
ration of evidence and delivery of record 
entered. 

Jan. 12. Order extending time for transmission of record 
to Jan. 31, 1931, entered. 

Now, Jan. 14,1931, the foregoing Docket Entries certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

3 Filed Jul. 24, 1926, United States Board of Tax 
Appeals. 

Jul. 24, 1926. 

United States Board of Tax Appeals. 

Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 

v. 

Commissioner op Internal Revenue, Respondent. 
Petition. 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in hife deficiency letter, IT :E :SM-60D, CLB-D-25933, 
dated May 29, 1926, and as a basis of its appeal sets forth 
the following: 

(1) The taxpayer is a Pennsylvania corporation with 
principal office at Grapeville, Pennsylvania. 

(2) The deficiency letter (a copy of which is attached) 
was mailed to the taxpayer on November 18, 1924, and 
states a deficiency of $10,471.16. 




DAVID BURNET, COJIMR. OF INT. REV. 5 

(3) The taxes in controversy are income: and profits 
taxes for the calendar year ended December Si, 1921, and 
are more than $10,000.00, to wit, at least $10,471.16. 

(4) The determination of tax contained in said deficiency 
letter is based upon the following errors: 

a. The Commissioner of Internal Revenue erred in dis¬ 
allowing the taxpayer’s application for assessment of 
profits taxes under the provisions of Section- 3^7 and 328 of 
the Revenue Act of 1918. 

b. The Commissioner of Internal Revenue erred in 

4 disallowing as a deduction from gross income of an 
amount of $32,700.00 stock paid to the President and 

to the Treasurer of the corporation as a bonus for services 
rendered during 1921. 

(5) The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

A. The Westmoreland Specialty Company : was organ¬ 
ized in 1889 for the purpose of engaging in the manufacture 
of glassware. Its capital was authorized in! the sum of 
$100,000.00 of which $85,000.00 was issued. j During the 
year 1921, it became imperative that a change in the man¬ 
agement of the affairs of the company be made, and also a 
change in the personnel of the stockholders. The Directors 
of the company thereupon decided in December 1921 to pay 
a bonus to the present President of the company, in recog¬ 
nition of his services in the reorganization of! the manage¬ 
ment and also his agreement to remain with the company in 
a managerial capacity, which owing to peculiar circum¬ 
stances, was vital to the welfare of the company in 1921. 
The bonus in question was set upon the books of the tax¬ 
payer in the year 1921, and was accrued withjin said year, 
same having been decided upon in December, 1921. The 
intention of the Directors to authorize the issue of stock as 
a bonus to the officers is manifested clearly in the affidavits 
of each of them who attended the meeting of the Directors 
on January 19,1922. j 

(6) The taxpayer in support of this appeal, relies upon 
the following proposition of law: 

5 a. That under Section 234 (a) under the Revenue 
Act of 1918, in computing the net income of a cor¬ 
poration subject to the tax imposed by Section 230 there 
shall be allowed as deductions: 
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(1) All the ordinary and necessary expenses paid or in¬ 
curred during the taxable year in carrying on any trade or 
business, including a reasonable allowance for salaries or 
other compensation for personal services actually rendered. 

b. That under Section 327 (d) of the Revenue Act of 
1918, a corporation is entitled to assessment of profits taxes 
under Section 328 of the Revenue Act of 1918 if the tax 
computed without benefit of this Section, owing to abnor¬ 
mal conditions affecting capital or income, work upon the 
taxpayer an exceptional hardship evidenced by gross dis¬ 
proportion between the tax computed without benefit of 
Section 327 and the tax computed by reference to repre¬ 
sentative corporations specified in Section 328. 

Wherefore the taxpayer prays that the Board may hear 
and determine its appeal. 

BRAINARD WEST, 

Secy. Westmoreland Specialty Company, 
Grapeville, Westmoreland County, 
Pennsylvania. 

6 State op Pennsylvania, 

County of Westmoreland, ss: 

Brainard West, being duly sworn, says: 

That he is the Secretary of the Westmoreland Specialty 
Company, above-named, and as such is duly authorized to 
verify the foregoing petition; that he has read the same 
petition, or had the same read to him, and is familiar with 
the statements therein contained; and that the facts therein 
stated are true, except such facts as are stated to be upon 
information and belief, and those facts he believes to be 
true. 

BRAINARD WEST, 

Secy. 

Swmrn to before me this 23rd day of July, 1926. 

[Seal of Harry George Horne, Notary Public, 
Jeannette, Pa.] 

HARRY GEORGE HORNE, 

Notary Public. 

Commission Expires February 21, 1927. 
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7 Treasury Department, Washington. 


IT :CA :2227-ll. 


Westmoreland Specialty Co., 

Grapeville, Pennsylvania. 

Sirs: 


Nov. 18, 1924. 


An audit of your income tax returns for the years 1919 
to 1921 inclusive, in connection with an examination of your 
books of account and records, discloses a deficiency in tax 
amounting to $10,471.16 for the year 1921 an<jl overassess¬ 
ments amounting to $1,769.34 for the years 1919 and 1920, 
as shown on the attached statement. 

You are granted 30 days from the date pf this letter 
within which to present a protest, supported by additional 
evidence or brief, against this determination of a deficiency. 
Upon request submitted within the period mentioned, you 
will also be granted a hearing in the Bureau with refer¬ 
ence to the matter. 

A request for a hearing should contain (a) ijhe name and 
address of the taxpayer; (b) in the case of ajcorporation, 
the name of the state of incorporation; (c) a designation by 
date and symbol of the notice or notices with respect to 
which the hearing is desired; ( d ) a designation of the year 
or years involved and a statement of the amount of tax in 
dispute for each year; (e) an itemized schedule of the find¬ 
ings of the Unit to which the taxpayer takes exception; and 
(/) a summary statement of the grounds upon which the 
taxpayer relies in connection with each exception. 

If, after consideration of any additional evidence sub¬ 
mitted and any arguments advanced by you, ai deficiency is 
finally determined by the Bureau to be due from you, you 
will, in accordance with the provisions of Section 274 of 
the Bevenue Act of 1924, be advised by registered mail of 
the final determination of the Commissioner as to the 
amount of the deficiency, and allowed 60 days from the 
mailing of the letter in which to file an appeal to the 
United States Board of Tax Appeals in the event you do 
not acquiesce in such final determination. 

If you acquiesce in the determination of a deficiency as 
disclosed in this letter and the accompanying statements, 
you are requested to sign the enclosed agreement consent- 
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ing to the assessment of such deficiency, and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT :CA :2227-ll. In the event that you 
acquiesce in a part of the determination, the agreement 
should be executed with respect to the items agreed to. 
Respectfully, 

J. G. BRIGHT, 

Deputy Commissioner, 
(Signed) ByN. R. CLUTE, 

Head of Division. 

Enclosures: Waiver, Statements, Agreement—Form A. 
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Additional Over¬ 
tax. assessment. 

1919 . 228.27 

1920 . 1,541.07 


1921 . 10,471.16 


10,471.16 1,769.34 

The above adjustment of your tax liability was based 
upon the report of the Internal Revenue Agent in Charge 
at Pittsburgh, Pa., dated August 31, 1924, a copy of which 
was previously furnished you. 

In the event that no protest is received, the ovcrassess- 
ments shown herein will be made the subject of Certificates 
of Overassessment which will reach you in due course 
through tte office of the Collector of Internal Revenue for 
your district and will be applied by that official in accord¬ 
ance with Section 281 of the Revenue Act of 1921. 

If you protest the proposed additional assessment, you 
should protect yourself from the running of the statute of 
limitations, with respect to the apparent overassessment 
referred to in this letter fro the year 1919 by filing with the 
Collector of Internal Revenue for your district a claim on 
the enclosed Form 843, the basis of which may be as set 
forth herein. 

Now, Jan. 14,1931, the foregoing Petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tax Appeals. 
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9 Filed Sept. 21, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Doe. No. 18835. 

Westmoreland Specialty Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. \ 

. i 

Tlie Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition filed in the above-entitled appeal, 
admits and denies as follows: 

(1) Admits the allegations contained in paragraph 1. 

(2) Denies that the deficiency letter was mailed to the 
taxpayer on November 18, 1924, but admits that the sixty- 
day letter was mailed on May 29, 1926. 

(3) Admits the allegations contained in paragraph 3. 

(4) Admits that the taxpayer applied for the application 
of Sections 327 and 328 qf the Revenue Act of |l921 in com¬ 
puting its profits taxes for the year 1921 and admits that 
the respondent denies said application, but denies he com¬ 
mitted error in so doing; and further admits, that the re¬ 
spondent disallowed as a deduction from gross income an 
amount of $32,700.00 stock alleged to have been paid to the 
petitioner’s president and treasurer as a bonus for services 
rendered during the year 1921, but denies he committed 
error in so doing. 

(5) Admits the allegation that the petitioner was organ¬ 
ized in 1889 for the purpose of engaging in the manufacture 

of glassware, but denies the remaining allegations in 

10 paragraph 5. 

(6) Denies generally and specifically each and 
every allegation contained in taxpayer’s petition, not here¬ 
inbefore admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel, Bureau of Internet^ Revenue. 
Of Counsel: 

W. FRANK GIBBS, 

Special Atty., Bureau of Internal Revenue. 
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Now, Jan. 14, 1931, the foregoing Answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

11 Filed Jan. 18, 1929, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Doc. No. 18835. 

Westmoreland Specialty Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Motion. 

Now comes the respondent, by his attorney, C. M. Charest, 
General Counsel, Bureau of Internal Revenue, and in con¬ 
nection with the above entitled appeal, which has been set 
by the Board for hearing in Washington, D. C., on February 
11, 1929, and moves the hearing on the appeal be limited 
in accordance with Rule 62 (a) and (b) of the Rules of 
Practice of the United States Board of Tax Appeals. 

In support of said motion respondent calls attention to 
the fact that in the petition the following assignments of 
error are set forth by the petitioner: 

‘ ‘ a. The Commissioner of Internal Revenue erred in dis¬ 
allowing the taxpayer’s application for assessment of profits 
taxes under the provisions of Section 327 and 328 of the 
Revenue Act of 1918. 

“b. The Commissioner of Internal Revenue erred in dis¬ 
allowing as a deduction from gross income of an amount of 
$32,700.00 stock paid to the President and to the Treasurer 
of the corporation as a bonus for services rendered during 
1921.” 

12 The respondent moves that the hearing be limited 
to the trial of the issue as to whether the petitioner 

is entitled to have its tax determined as provided in Section 
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328 and whether or not the petitioner is entitle^ to the de¬ 
duction as alleged and set forth under assignment (6). 
(Signed) C. M. CHARIEST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 


Of Counsel: 

W. FRANK GIBBS, 

Special Attorney, Bureau of Internal Revenue. 
WFG/mhk 


Granted Jan. 18, 1929. 

(Signed) B. H. LITTLETON, 

Member U. S. Board of Tati Appeals. 

Now, Jan. 14, 1931, the foregoing motion certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


13 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

18 B. T. A. —. 

United States Board of Tax Appeals. 

■Westmoreland Specialty Company, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 18835. Promulgated January 16, 1930. 

Distribution of treasury stock by closely held corporation 
to two officers who were also the sole stockholders, held not 
to be in payment of special services rendered in taxable 
year. 

Special assessment denied. 


J. M. Kennedy, Esq., for the petitioner. 

J. L. Backstrom, Esq., for the respondent. 
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This proceeding is brought for the redetermination of a 
deficiency in income and profits taxes for the year 1921, 
amounting to $10,471.16. 

The issues are: (1) Whether there should he allowed as 
a deduction from gross income for the year 1921 the sum of 
$32,700, which is the par value of stock claimed to have been 
issued to the president and to a director of the petitioner 
for services rendered during that year. (2) Whether the 
petitioner is entitled to have its profits taxes for 1921 com¬ 
puted under the provisions of sections 327 and 328 of the 

Bevenue Act of 1921. 

14 Findings of Fact. 

The petitioner was incorporated in 1889 pursuant to the 
laws of the State of Pennsylvania and is engaged in 
the business of manufacturing glass specialties. It has an 
authorized capital stock of 1,000 shares of a par value of 
$100 each, of which 840 shares only were issued and out¬ 
standing during the year 1921. 

At the beginning of 1921 the stockholders of the corpora¬ 
tion, together with the number of shares of stock held by 
each, were as follows: 

George E. West.327 shares. 

Charles H. West.192 “ 

Ira F. Brainard.331 ‘ ‘ 

George E. West was president of the corporation, Charles 
H. West was secretary and treasurer and the two officers, 
together with Ira F. Brainard, the other stockholder, were 
the directors. George E. West and Charles H. West were 
brothers and had been the chief executives of the company 
for many years. Both were thoroughly familiar with the 
operations of the company. Ira F. Brainard was an elderly 
man who never was active in the business operations of the 
company but he financed the company whenever it needed 
financial assistance. 

In the early part of 1921 a difference of opinion arose be¬ 
tween Charles H. West and Ira F. Brainard on the one hand 
and George E. West, the president of the company, on the 
other, with reference to the employment in the business of 
the company of two young sons of the president. Charles H. 
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West and Ira F. Brainard claimed that these two sons 

15 were given two much responsibility by their father 
and that they were injuring the business bf the com¬ 
pany and creating disorganization in the plant. Mr. 
Brainard suggested that Charles H. West should be made 
general manager of the company in addition tcj being sec¬ 
retary and treasurer. George H. West threatened to resign 
if Charles H. West was chosen as general manager. Never¬ 
theless, Charles H. West was elected general manager on 
February 9, 1921. 

In April, 1921, George R. West tendered his resignation 
as president of the corporation, to take effect June 1,1921, 
and at a meeting of the board of directors held May 9,1921, 
his resignation was accepted and he was relieved; of any fur¬ 
ther duty. Thereafter, he did not attend either formal or 
informal meetings of the board of directors from which he 
resigned in December, 1921. 

On May 12, 1921, at a meeting of the board of directors 
Charles H. West was elected president of the corporation 
and James J. Brainard, son of Ira F. Brainard, was elected 
secretary and treasurer to serve for the balance of the year. 
Thereafter, until the end of the year, Charles Tf. West and 
James J. Brainard performed the duties of their respective 
offices. James J. Brainard had had no former; experience 
in the glass specialty business. He had been connected with 
the hat manufacturing business for a number ojf years but 
was inexperienced in duties similar to those devolving upon 
him as secretary and treasurer of the petitioner. Conse¬ 
quently, during the year 1921 George R. West advised him 
to a considerable degree as to the performance of his duties, 
which included the purchase of materials! 

16 At some time between his resignation as president 
and December 22,1921, George R. West offered to sell 

the 327 shares of the company’s stock held by him at the 
price of $60,000. During the same period the directors, at 
informal meetings, of which no minutes were kept, agreed 
that the corporation, acting through Charles H. West, 
should buy the stock at an opportune time and that the 
stock when purchased should be placed in the treasury of 
the company. It was further agreed between Irk F. Brain¬ 
ard and Charles H. West, directors of the corporation, 
to issue the 150 shares of additional stock authorized but 
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■which had not theretofore been issued, thereby making the 
total par value of issued stock $100,000. It was also agreed 
that 327 shares of the stock purchased from George R. 
West and the additional 150 shares of stock should be so 
divided that Charles H. West would have 500 shares of 
the company’s stock and Ira F. Brainard and members of 
his family would have the same amount. 

On December 22,1921, at a special meeting of the board 
of directors Charles H. West was authorized to purchase, 
as agent for the corporation, the capital stock held by 
George R. West for $60,000, which stock, as stated in the 
minutes of the special meeting, was to be placed in the 
treasury of the company for future distribution at the dis¬ 
cretion of the directors. The stock was acquired by Charles 
H. West as agent on December 31, 1921, and by him turned 
over to the corporation sometime after January 1, 1922. 
The check for $60,000 paid by Charles H. West to George R. 

West in consideration of the delivery of the said 327 
17 shares of stock was drawn by the corporation on its 
bank acount to the order of Charles H. West and en¬ 
dorsed by the latter. 

On January 19,1922, a meeting of the stockholders of the 
corporation was held and there were present Ira F. 
Brainard, Charles H. West and James J. Brainard, repre¬ 
senting all the outstanding stock of the corporation. At 
this meeting it was voted to issue additional capital stock 
in the amount of $15,000. It was also voted that in con¬ 
sideration of “the sum of $1.00 and other valuable con¬ 
sideration” 308 shares of the capital stock of the corpora¬ 
tion be allotted to Charles H. West out of the treasury 
stock and that for a similar consideration 169 shares of the 
stock of the company be allotted out of the treasury stock to 
Ira F. Brainard. These two allotments of treasury stock 
absorbed the 327 shares of stock bought by the corporation 
from George R. West and also the 150 shares of newly 
issued stock. 

The whole transaction, including the purchase of George 
R. West’s 327 shares and the issue of 150 new shares of 
stock, was entered in the books of the company as a capital 
transaction. 

Thereafter, 308 shares of the stock purchased from 
George R. West were transferred on the books of the com- 
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pany to Charles H. West and 19 shares of the stock bought 
from George E. West, together with the 150 ! new shares 
were entered in the books of the company in the name of 
Ira F. Brinard, or that of members of his fajmily. After 
this transaction Charles H. West owned $00 shares of 
18 the company’s stock and Ira F. Brainard and mem¬ 
bers of his family also owned 500 shares of the 
capital stock of the company. 

During 1921 the compensation of officers paid by the 
corporation, as shown by its books was as follows: 


Salary. Bonus. 


George E. West, president (5 months)... .$3,750 
Charles H. West, secretary, treasurer, and 

president . 9,p00 $3,000 

James J. Brainard, secretary and treasurer 

(7 months). 5,250 3,000 


In the corporation’s income tax return for 1921, as filed, 
a total of officers ’ compensation amounting to j$59,300 was 
deducted. This total amount includes the suni of $32,700, 
the par value of the 327 shares of stock purchased by the 
Corporation from George E. West, 308 of which were re¬ 
issued to Charles H. West and 19 to Ira F. Brpnard. 

The sales of the company during the months jof January, 
February, March, April and May, 1921, were approximately 
the same as those of the same five months in 1920. The 
total sales for 1921 were approximately $566,000. The net 
income for the year 1919 was $7,000; that of 1920, $62,- 
425.54, and that of 1921, without deduction of value of stock 
here involved, $54,708.73. 

During 1921 commissions at the rate of 10 per cent on 
sales were paid in the sum of approximately $23,000 to 
resident sales agents in New York, Philadelphia, Boston 
and San Francisco. During the same year onp E. B. Ee- 
miek expended for travel in connection with the sales of 
the company approximately $7,300 and George E. West 
expended for travel expenses during 1921 while he was 
president approximately $700. 

19 The deduction, as officers’ compensation, of $32,- 
700, the par value of 327 shares of stock; distributed 
as stated, was disallowed by the Commissioner! 
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Opinion. 

Van Fossan : The fundamental question in this proceed¬ 
ing is whether the 327 shares of the capital stock of the 
Westmoreland Specialty Company, which were purchased 
from George B. West, were reissued by the company to 
Charles H. West and Ira F. Brainard as compensation for 
services rendered by them during 1921. 

Ira F. Brainard was not an officer of the company and 
there is no evidence that he performed any active service 
of any kind for the corporation during 1921, except in an 
advisory capacity as a director. As a matter of fact, it is 
stated in the evidence that the reason the stock was issued 
to him is because for years he had loaned the company 
money when it was needed. Consequently, we can not hold 
that the value of any part of the stock delivered to him is 
deductible as compensation paid to him for services ren¬ 
dered in 1921. 

As to the stock issued to Charles H. West, it is claimed 
that the services rendered by him during part of 1921 were 
of exceptional value; that the machinery at the plant had 
deteriorated badly; that the two sons of George E. West, 
who were placed in responsible positions, had retarded 
progress, destroyed valuable molds, caused unsalable arti¬ 
cles to be manufactured and disorganized the employees and 
that George E. West had deliberately neglected the com¬ 
pany’s business. That there was a lack of harmony 
20 in the organization is clear but that all of the con¬ 
ditions and effects claimed actually existed is not 
convincingly proven. 

Examination of the corporation’s balance sheet for 1921 
shows that during that year no plant additions or changes 
of a capital nature were made, and in the corporation’s in¬ 
come and profits report for that year only the sum of 
$3,327.68 was deducted for repairs, which are stated as 
“ordinary and incidental repairs.” The books of the cor¬ 
poration contain entries of cash paid to George E. West 
for expenses on various business trips taken between Janu¬ 
ary 1 and the latter part of May, 1921. The books of the 
company also show that the sales made by the company 
in January, February, March, April and May, 1921, dur¬ 
ing which George E. West was president of petitioner, 
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were approximately the same in amount as those for the 
same months of 1920. There is some testimony, it is true, 
that Charles H. West, after he became president, made a 
few trips in 1921 to get in touch with some of the petitioner’s 
important customers hut there is no specific evidence that 
he, personally, made any extraordinary efforts! to increase 
sales during 1921 beyond those that should have been made 
by one in his position. In fact, the book entries as to com¬ 
missions paid to resident sales agents and as to travel ex¬ 
pense indicate that a large part of the sales for 1921, which 
amounted in total to approximately $566,000, was negoti¬ 
ated by persons other than Charles H. West. It can not be 
said, therefore, that the evidence leads to thq conclusion 
that the plant or the business was in a precarious condition 
in May, 1921, when Charles H. West was elected president 
of the petitioner or that extraordinary efforts above 
21 and beyond those reasonably to be expected of him 
were necessary or were performed by him. 

Moreoever, the evidence impels us to the conclusion that 
the 308 shares of treasury stock issued to Charles H. West 
were not issued to him as payment for services rendered. 
There is no entry in any of the petitioner’s books indicat¬ 
ing the reason for such issuance. The minutes of the meet¬ 
ing of December 22,1921, at which the directors authorized 
Charles H. West to buy George R. West’s stock for the 
petitioner, state that the stock when purchased, should be 
placed in the treasury of the company to be disposed of at 
the discretion of the directors. The minutes of the stock¬ 
holders’ meeting of January 19, 1922, set forth that the 
treasury stock was issued to Charles H. West in considera¬ 
tion of $1.00 and other valuation consideratiohs. Neither 
the minutes of December, 1921, nor those of !the meeting 
of January 19,1922, contain any suggestion thgt the distri¬ 
bution of the stock was for the purpose claimed in this 
proceeding and nowhere else in the minutes of meetings 
of the directors or stockholders does there j appear any 
reference to the transaction in question. 

The preponderance of evidence convinces jus that the 
treasury stock was distributed in the amounts stated in 
the findings of fact for the purpose of dividing the 1,000 
authorized shares equally between Charles H. West and 

2—5345a 


18 WESTMORELAND SPECIALTY CO. VS. 

the Brainard family, and for no other purpose. In a depo¬ 
sition made by Ira F. Brainard on December 7, 1926, and 
admitted in evidence at the hearing, the witness 

22 stated in substance that after the resignation of 
George R. West, Charles H. West was the only one 

remaining who understood the business in all its details 
and that he, Ira F. Brainard, thought that Charles H. West 
should, therefore, own a larger amount of the petitioner’s 
stock. 

In the same deposition the witness, speaking of George 
R. West and his 327 shares of stock said: 

We found that he wanted to sell the stock outside, but 
we didn’t want him to sell it outside. That’s why we 
bought it. 

The following questions and answers also appear in the 
deposition: 

Q. And you say that after you acquired the stock of 
George R. West, that you and the remaining stockholder, 
C. H. West, agreed to reorganize? A. Yes, sir. 

Q. And it was in pursuance of that agreement to re¬ 
organize that you distributed the stock so that Charles H. 
West would have fifty per cent of it? A. Fifty per cent 
of it, yes, and it was so divided. 

During his cross-examination Charles H. West, who was 
sworn as a witness at the hearing, testified as follows: 

Q. Is this the substance of your agreement entered into 
at the time your brother retired from the presidency that 
you and Mr. Brainard would issue treasury stock so as to 
equalize the ownership of the company between you? A. 
Yes, sir. 

Q. From then on you would be equal partners, so to 
speak, in the business? A. Yes, sir. 

23 In our opinion the foregoing quotation from the 
testimony contains the reasons for the distribution 

of the treasury stock to Charles H. West and Ira F. Brain¬ 
ard. When 1 Charles H. West and the family of Ira F. Brain¬ 
ard each held 500 of the 1,000 authorized shares of the com¬ 
pany the agreement respecting the treasury stock was fully 
performed and the sole purpose of the distribution was 
effected. 
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We are, therefore, of the opinion that the respondent did 
not err in disallowing the deduction of the par value of 
the stock as a payment to officers of the petitioner for 
services rendered during 1921. 

Turning to the second issue, the proof is wliolly in suffi¬ 
cient to establish petitioner’s alleged error. No abnormality 
in capital or income prerequisite to relief under sections 
327(d) and 328 of the Revenue Act of 1921 is proven. Nor 
does our denial of petitioner’s first contention, ; in our opin¬ 
ion, create such an abnormality as alternatively argued 
by petitioner. The total deductible compensation paid to 
petitioner’s officers during 1921 was $24,000. The evidence 
does not prove that the compensation was unduly low for 
the business done by the company or an inadequate reward 
for the services rendered by the officers. It follows, there¬ 
fore, that in respect to the second issue, the 1 petitioner’s 
claim should be denied. Goodheart’s Broadway Laundry 
Co., 7 B. T. A. 978; Watt and Shand, Inc., 2 Bi T. A. 1273; 
United Shoe Stores Co., 2 B. T. A. 73; Eagle Piece Bye 
Works, 10 B. T. A. 1360. 

Decision will he entered for the respondent. 

Now, Jan. 14, 1931, the foregoing Findings of Fact & 
Opinion certified from the record as a true copy. 

[Seal TJ. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tap Appeals. 

24 United States Board of Tax Appeals, Washington. 

Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner op Internal Revenue, Respondent. 

Decision. 


Pursuant to the Board’s findings of fact and opinion, 
promulgated January 16, 1930, it is ordered! and decided 
that there is a deficiency of $10,471.16 for the I year 1921. 
Enter. 

(Signed) ERNEST H. VAN FOSSAN, 
Member United States Board of Tax Appeals. 
Entered Jan. 17, 1930. 
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A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, Jan. 14,1931, tbe foregoing Decision certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

25 United States Board of Tax Appeals. Filed Jul. 

14,1930. 

United States Board of Tax Appeals. 

Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Court of Review. 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties, that a review of the decision 
and order of the United States Board of Tax Appeals in 
the above designated proceeding may be had before the 
Court of Appeals of the District of Columbia in accord¬ 
ance with the statutes made and provided and the regula¬ 
tions issued pursuant thereto. 

GEO. E. H. GOODNER, 

Counsel for Petitioner. 

C. M. CHAREST, 

F-, 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

Now, Jan. 14, 1931, the foregoing Stipulation certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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26 United States Board of Tax Appeals. Filed Jul. 
14,1930. 


In the Court of Appeals of the District of Columbia,- 

Term,-. 

No. —. B. T. A. Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of the Decision of the United States 
Board of Tax Appeals. 


To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Cblumbia: 

I. Jurisdiction. 

. 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered on January 17, 
1930, in the appeal of Westmoreland Specialty Company 
versus Commissioner of Internal Revenue, Docket No. 
18835 on the Board’s Docket, and respectfully submits its 
petition for a review thereof by this Honorable Court, in 
accordance with the provisions of Sections 1001. 1002. and 
1003 of the Revenue Act of 1926, as amended by Section 603 
of the Revenue Act of 1928. 

The parties, by their respective counsel, have agreed 
that the review of said decision shall be had i;n this Court, 
as evidenced by a stipulation filed with the |Cleric of the 
Board in compliance with the provisions of Section 1002(d) 
of the Revenue Act of 1926. 


27 II. Nature of Controversy. 

Your petitioner respectfully represents to tjhe Court: 

1. Westmoreland Specialty Company, petitioner, is and 
was during the years in controversy a corporation organ¬ 
ized under the laws of Pennsylvania with its principal 
office at Grapeville, Pennsylvania and engaged in the man¬ 
ufacture of glassware. 
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2. The authorized capital stock of said corporation was 
$100,000.00 of which $85,000.00 was issued and outstanding. 

3. Prior to 1921 the corporation had three stockholders 
all of whom were directors. For many years George E. 
West had been president and manager and Charles H. 
West, his brother, had been secretary and treasurer. The 
other director, Mr. Ira F. Brainard, was old and inactive in 
the corporation except to advise and assist in financial 
matters. 

4. Early in 1921 the other two directors objected so 
strenuously to certain things which George E. West, the 
president and manager, was doing that he resigned his 
position as president, manager, and director and refused 
to have anything more to do with the corporation. Fur¬ 
thermore, he proceeded to the formation of a new company 
to operate in competition with petitioner. 

5. Petitioner’s business was highly specialized and the 
only other person who knew anything about it was Charles 
H. West, brother of the resigned president. He was the 
small stockholder and, rather than assume all the responsi¬ 
bility and burdens of the entire business at the salary he 
had been receiving in the past, he was inclined to resign 
also. 

6. Without the services of Charles H. West, the business 
was doomed to failure, so along about June of 1921 the 
directors agreed to purchase all of George E. West’s stock, 
consisting, of 327 shares, and to pay over to Charles H. 
West 30S shares of same as a bonus for his services in 
taking over the full management and responsibility of the 
business, continuing with the company, and in considera¬ 
tion of his past services for many years at a moderate sal¬ 
ary. 

7. Charles H. West thereafter assumed the duties of 
president and manager, as well as continuing to direct the 

office of secretary and treasurer. In December, 1921, 
28 the said corporation completed purchase of George 
E. West’s stock for which it paid $60,000.00. Fol¬ 
lowing this in January, 1922, the 308 shares of stock which 
had cost the corporation the sum of $56,514.92 was trans¬ 
ferred to Charles H. West without further consideration. 

8. In rendering its income tax return for 1921 petitioner 
claimed as a deduction $30,800.00, the par value of the 308 
shares of stock pledged to Charles H. West in June 1921, 
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but delivered in 1922. In auditing said return | the Commis¬ 
sioner of Internal Bevenue disallowed said deduction and 
in registered letter dated May 29, 1926, notified petitioner 
of a deficiency in tax for that year. 

9. In due time an appeal was taken to the United States 
Board of Tax Appeals and that Board, after hearing, pro¬ 
mulgated its findings of fact and opinion on January 16, 
1930, and entered its decision on January 17,1930, wherein 
it held inter alia that the $30,800.00 was not a proper deduc¬ 
tion from income. 

III. Assignments of Error. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board to its damage and prejudice as shown 
by the following: 

1. The Board erred in failing to find that petitioner kept 
books and accounts on the accrual basis. 

2. The Board erred in finding and holding that George 
B. 'West advised James J. Brainard, the newly elected 
treasurer in 1921, “to a considerable degree as to the per¬ 
formance of his duties, which included the purchase of 
materials.” 

3. The Board erred in holding that there whs no specific 
evidence that Charles H. West made extraordinary efforts 
to increase sales during 1921 beyond those thaj should have 
been made by one in his position. 

4. The Board erred in holding that George B. West was 
responsible for the sales of petitioner made during the 
months January to May inclusive, 1921. 

5. The Board erred in holding that a large part of the 
total sales for 1921, amounting to $566,000.00, was nego¬ 
tiated by persons other than Charles H. West: 

6. The Board erred in holding that the business of peti¬ 
tioner was not in a precarious condition in May, 1921, when 

Charles H. West was elected president. 

29 7. The Board erred in holding that extraordinary 

efforts above and beyond those reasonably to be ex¬ 
pected of a president were not necessary and were not per¬ 
formed by Charles H. West in 1921. 

8. The Board erred in holding that the 308 shares of 
stock were not issued to Charles H. West for services. 

9. The Board erred in failing to find that ill June, 1921, 
the directors of petitioner promised the 308 shares of stock 
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to Charles H. West for past services and as an inducement 
for him to assume the duties of president and manager of 
the business. 

10. The Board erred in holding that the purpose of pay¬ 
ing the 308 shares to Charles H. West was to divide the 
1000 shares of stock equally between Charles H. West and 
the Brainard family “and for no other purpose.” 

11. The Board erred in basing its decision on fragmen¬ 
tary bits of the testimony and not on the whole evidence. 

12. The Board erred in holding that the market value of 
the 308 shares of stock delivered to Charles H. West, $30,- 
800.00, which was also the par value thereof, was not de¬ 
ductible in computing income for 1921. 

13. The Board erred in failing to find and hold that the 
entire cost to petitioner of said 308 shares, in the amount 
of $56,514.92, was deductible in computing income for 1921. 

14. The Board erred in failing to find and hold that peti¬ 
tioner was entitled to have its profits tax for 1921 com¬ 
puted under the provisions of Sections 327 and 328 of the 
Revenue Act of 1921, after it had held that the value of the 
308 shares was not deductible. 

Wherefore petitioner prays that this Honorable Court 
will review the said findings, opinion and decision of said 
Board of Tax Appeals and reverse and set aside same in¬ 
sofar as the aforesaid assigned errors apply and therein 
find for petitioner, and grant such other and further relief 
as petitioner may be entitled to, or which to the Court may 
seem equitable and proper. 

GEO. E. H. GOODNER, 

Attorney for Petitioner, 
Address: Munsey Building, Washington, D. C. 

JOSEPH M. KENNEDY, 

Pittsburgh, Pa., 

Of Counsel. 

30 District of Columbia, ss: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Mr. Geo. E. H. Goodner, who 
being duly sworn according to law deposes and says that 
he is the attorney for the above named petitioner, and that 
as such he has authority to sign and did sign the foregoing 
petition; that he has read the same and that the facts set 
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forth therein are true to the best of his knowledge and 
belief, and that the said petition is signed in gpod faith. 

GEO. E. H. GOODNER. 

Subscribed and sworn to before me this 11th day of July, 
1930. 

[Seal of Nell V. Price, Notary Public, District of Co¬ 
lumbia. My commission expires Apr. 28, 1931.] 

NELL V. PRICE, 

Notary Public. 

My commission expires Apr. 28/31. 

31 United States Board of Tax Appeals. Filed Jul. 
14, 1930. 

In the Court of Appeals of the District of Columbia,- 

Term, -. 

No. —. B. T. A. Docket No. 18835. 


Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing Petition for Reviefc. 

To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Respondent: 

Please take notice that on the 14th day of July, 1930, 
the undersigned will present to the U. S. Board of Tax 
Appeals and file with the Clerk thereof a petition for re¬ 
view by the Court of Appeals of the District of Columbia 
of the final order and decision of the Board rendered and 
entered on its records on January 17, 1930, ip the appeal 
of the above named petitioner to said Board,: Docket No. 
18835, a copy of which petition for review i is attached 
hereto. 

Dated at Washington, D. C. this 11th day of July, 1930. 

GEO. E. H. GOODNER, 

Attorney for Petitioner, 
Address: Munsey Building, Washington, D. C. 
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I hereby accept service of copy of the above notice and 
acknowledge receipt of copy of petition for review this 14tli 
day of July, 1930. 

C. M. CHAEEST, 

F., 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

Now, Jan. 14, 1931, the foregoing Petition for Review 
and Notice of Filing certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

32 United State Board of Tax Appeals. Lodged Sep. 
26, 1930. 

United States Board of Tax Appeals. Filed Dec. 11, 1930. 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

No.—. 

Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
(Board of Tax Appeals Docket No. 18835.) 
Statement of Evidence. 

The above proceeding came on for hearing before the 
Honorable Ernest H. Van Fossan, Member of the Board 
of Tax Appeals, at Washington, D. C., on February 11, 
1929. J. M. Kennedy, Esq., Jones Law Building, Pitts¬ 
burgh, Pa., appeared on behalf of Petitioner, and J. L. 
Baekstrom, Esq., representing Clarence M. Charest, Esq., 
General Counsel, Bureau of Internal Revenue, appeared 
on behalf of respondent. 
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The following is a complete statement of all the evidence 
introduced in the above proceeding which is imaterial to 
the assignments of error: 

Charles H. West, a witness introduced ofi behalf of 
petitioner, testified on direct examination as follows: 

That he resided at Pittsburgh, Pennsylvania,; and was by 
occupation a glass manufacturer, being President of the 
Westmoreland Glass Company; that he was Secretary- 
Treasurer of the Westmoreland Specialty Company up 
to May or June, 1921, and then became President; that he 
had been connected with the Westmoreland Specialty Com¬ 
pany since 1889 when the Company was incorporated under 
the laws of Pennsylvania; that he was Secretary-Treasurer 
of said Company from 1889 to May or June 1921; that when 
he first became connected with the Company he! kept books, 
looked after the finances, did the correspondence, some 
travelling, and everything that he could do to rriake himself 
useful; that he performed these duties for probably 8 or 
10 years, occasionally making a business trip to sell goods; 
that when his brother, who was President of tlje Company, 
was absent ho had to look after the President’s duties in 
the manufacturing end of the business in addition to 
33 his own; that he was familiar with the general opera¬ 
tion of the business prior to 1921; that he was not 
a director of the Company at first, but became a director 
about 1900 and was a stockholder ever since the Company 
was organized. 

That at the beginning of 1921 the Company had out¬ 
standing S50 shares of stock of the par value of $100.00 
per share; that he owned 192 shares at that titne; that the 
directors were Mr. BraTnard, George B. We^t, who was 
President, and himself, who was the Secretary-Treasurer; 
that the President resigned in 1921 and he w^,s elected to 
fill the vacancy at a special directors’ meetifig called for 
that purpose; that as Secretary-Treasurer of the Company 
he kept the Minutes of the directors’ and stockholders’ 
meetings. 

The witness then identified the Minute Book and the 
Minutes of the Corporation which were offered in evidence 
as Petitioner’s Exhibit 2, the pertinent parts of which are 
appended hereto as Exhibit 2. 
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Witness testified further: 

That George E. West formally resigned as President of 
the Corporation by letter dated April 21,1921, and resigned 
as a director of the corporation by letter dated December 
30, 1921; that the directors accepted said resignation as 
President in May or June, 1921 and subsequently elected 
witness as President; that there was a special meeting 
called for this purpose about May 14 or 15, 1921; that at 
the beginning of 1921 witness and his brother, George E. 
West were in active management of the Westmoreland 
Specialty Company and at said time no other officer, direc¬ 
tor, or stockholder was actively engaged in the operation 
of the Company or familiar with its affairs; that as Secre¬ 
tary-Treasurer of said Company it was his duty to look 
after the finances, which meant getting the pay-roll to¬ 
gether, taking care of the correspondence, making collec¬ 
tions, keeping the minutes of meetings, and looking after 
the plant during his brother’s absence; that he negotiated 
the loans for the Company and personally endorsed such 
loans, thus making himself personally liable; that his 
brother, George E. West looked after the manufacturing 
and sales and getting up new items for manufacturer such 
as new styles and patterns in glassware; that said Company 
operated what is known as a Novelty Factory and patterns 
became obsolete in a few months; that at the beginning of 
1921 he and his brother George E. West were each receiv¬ 
ing a salary of $9,000.00 per year; that when George 
34 E. West resigned there was no one else connected 
with the Company who was familiar with its affairs 
and familiar with the manufacturing of glass and the sale 
and distribution of the Company’s products; that after 
the said resignation he personally assumed the duties of 
George B. West, in addition to his own duties as Secretary- 
Treasurer; that James J. Brainard, who was elected Secre¬ 
tary-Treasurer when he became President, was not familiar 
with the duties of the position; that there was no one con¬ 
nected with the Company capable of relieving him of the 
additional duties imposed upon him by reason of the resig¬ 
nation of his brother and he was required to spend more 
time as President of the Company than he had been re¬ 
quired to formerly; that prior to the resignation of his 
brother he arrived at the plant about 9:30 in the morning 
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and left about 4 o ’clock in the afternoon; that; after said 
resignation for two years he got to the factory at 8 o’clock 
in the morning and got home in the evening sometimes at 
6 o’clock and sometimes at 7; that it was at least a 12-hour 
job at the factory besides his work at home and traveling 
on Sunday to be back at the factory on Monday; that the 
Company had one salesman who covered the whole United 
States, but that it had resident offices in New York, Phila¬ 
delphia, Boston, and California which acted as agents for 
the company; that it devolved upon the President to make 
special arrangements where goods were sold direct, and 
could not go through the commission or ageints’ offices 
because sold so cheaply; that his Company sold Woolworth 
& Company for a great many years and that business was 
handled by the President. 

That George E. West was connected with the Westmore¬ 
land Specialty Company from 1889 until his designation 
in 1921; that he was President of the Company; practically 
all of that time; that it was his duty to origihate shapes 
of articles which were to be made and to look after the 
manufacturing of the glassware, and to look after the sale 
of it; that those duties were assigned to him and that he 
was supposed to attend to them in 1921 up to the time of 
his resignation; that after said resignation he (witness) 
attended to those duties; that he had had experience in 
the manufacturing and selling prior to that time as he and 
his brother had practically worked together in the manage¬ 
ment of the Company; that George E. West got cross with 
witness and Mr. Brainard, the only other stockholder, and 
voluntarily resigned; that about 1919 George E. West put 
his two young sons, without experience, in responsible 
positions in the Company; that the plant was thereby dis¬ 
organized and they did them no good; that they tvere caught 
destroying records which were vital and some 400 or 500 
molds or patterns; that when he objected to this his brother 
sided in with the boys; that the father assigned one 
35 of the boys as an efficiency expert and the other as 
mechanical engineer, without consulting the stock¬ 
holders and directors; that the boys were 19 and 21 years 
of age when they entered the employ of the Conlpany; that 
they were just out of school and had not graduated from 
college and had had no practical experience in! connection 
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with a glass factory; that he objected to his brother hiring 
the boys and putting them in the plant when they first ar¬ 
rived; that their employment had demoralizing effect on 
the whole plant; that one of the boys left about a month 
before his father resigned and the other left in May, 1921; 
that the father supported the boys and paid no attention to 
objections made to their employment; that the objection 
to the employment of the boys was one of the reasons why 
George E. West resigned; that he first manifested an in¬ 
tention to resign the latter part of 1920 when he made an 
offer to bpy the stock of Mr. Brainard; that when Mr. 
Brainard refused to sell he tried to make the plant non¬ 
productive and in fact he had it so disorganized that he 
thought Mr. Brainard would get out. 

Witness further testified that George E. West was las 
in 1921; that he did not attempt to sell any goods what¬ 
ever and did not leave the factory; that for 49 years the 
Company had had a display of glassware at one of the 
hotels in Pittsburgh in January of each year and that most 
of the goods sold for the year were sold in a period of 
two or three weeks at that time; that a convention was held 
at that time and all glass factories were represented there. 
That in 1921 the company held its display at the Henry 
Hotel and listed its new items with the buyers all over the 
United Sthtes; that they came to buy and at the same time 
each year samples were supposed to go out to the sales¬ 
men and agents; that for 1921 no samples or prices were 
sent out; that letters from the agents went unanswered and 
the agents were in a deplorable state because they did not 
know what new stuff the Company had; that buyers would 
tell the agents they had seen things in Pittsburgh, and ask 
why they did not have them, and that this hurt business 
to a big extent during the period January to May, 1921; 
that the boys destroyed records, molds, and electrotypes 
of glassware that cost from $5.00 to $10.00 each; probably 
$3,000.00 worth of electrotypes alone; that because of 
these conditions business was practically at a standstill 
and the Company lost a great deal; that the factory was 
not working 100% and the boys would give orders to make 
things that were not needed which finally had to be de¬ 
stroyed because they could not be sold; that lots of the glass 
manufactured had to be sold at 10<( on the dollar; that one 
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of the boys had charge of manufacturing the glass under 
his father’s supervision; that he decided what they would 
make from day to day, and that during that time a lot of 
things were made which became dead stock; that that is 
why it had to be sold at lOtf on the dollar; that the boys 
did not get along with the employees harmoniously 
36 and that there was general dissatisfaction all over 
the plant at the time witness became President. 

That when he became President he had to visit all the 
agencies except California and send out new samples, make 
up new prices, call in the travelling salesman and give 
him samples and instructions and general explanations; 
that he had to make trips himself, sometimes even on Sun¬ 
day, so that he could get back at the factory oh Monday, 
that he had to look after the Woolworth account which 
amounted to considerable, the Marshall Field account in 
Chicago, Devilbiss account, at Toledo, and the Rust Craft 
in Boston; that these firms bought almost half the output 
and that he was successful in regaining the business which 
had been lost; that the loss of said business was! due to the 
neglect of his brother who was President during! the period 
between the first of the year and the latter papt of May, 
1921; that he (witness) regained the business |by making 
personal visits to these large buyers once a week or in two 
weeks, and staying a day with them; that this wjork should 
have been performed by George R. West, his brother, prior 
to his resignation; that from the time he took! charge as 
President until the end of the year he personally made 
sales or sale contracts aggregating approximately $250,- 
000.00, included in which were the business of Woolworth, 
McCrorv, Kresge & Company, Devilbiss, Rust |Craft, and 
Marshall Field; that petitioner had never had agents mak¬ 
ing sales because it would have to pay agents a commis¬ 
sion of 10%; that the regular commission on sales which 
he made would be 10%, but that he received no com m ission; 

That at the time he became President the plaint had been 
allowed to run down and was in very bad condition; that 
one furnace 85 feet high was out of plumb 15 to; 18 inches; 
that this caused the cap to buckle every three or four years; 
that the plant was on the main line of the Pennsylvania 
Railroad leaning toward the track; that a spring got in 
there and undermined it and allowed it to settle!; that it is 
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like a bee hive coke oven and on the side toward the rail¬ 
road the cap would buckle every three or four years and 
permit the gas flame to shoot through so that they had to 
play cold air on it and hold it 6 months of a year, and then 
put on a new cap; that the new cap should last ten or 
twelve years since everything was in right alignment; that 
after his brother left he had the furnace raised up to per¬ 
pendicular so that everything was then safe and had a new 
cap put in; that it has been there ever since in perfect 
condition; that this work had not been done before because 
of carelessness and that every time a new cap was put in 
it cost $15,000; that his brother’s sons had fixed up some 
motors on the ceilings where the vibration was so bad that 
they had to be changed and put on a firm foundation; that 
mounting said motors on the ceiling had been done with 
the approval of his brother, George E. West, but that he 
had not been consulted; that in addition to the big furnace 
they had built 3 little furnaces of 4 pots each that were 
square instead of round; that the furnaces were fastened 
together with staves and each held 4 pots; that they could 
not be fired with coal because there was no room; that 
there was no way to get air into them and as gas went up 
in price it was suicide to operate them any longer; that 
he suggested tearing them out and building another fur¬ 
nace, mention of which is made in the 1921 Minutes, 
37 and bids were received but his brother would not 
agree to it and nothing was done until his brother 
left, but it has since been done at a cost of about $180,000.00; 

That before the 3 little furnaces were discontinued the 
gas bill ran about $9,000.00 a month, and since they were 
discontinued about $3,000.00 in the month; that the new 
furnace which he built was fired with coal which cost on an 
average of about $900.00 a month, thus effecting a saving 
between $5,000.00 and $6,000.00 per month on fuel alone; 
that this improvement resulting in a benefit to the corpo¬ 
ration was the result of his own discretion after his brother 
resigned; that without this improvement and the saving in 
fuel the Company could not operate today and would be out 
of business because ever since 1918 and 1919 prices have 
been steadily going down and they had to reduce overhead 
and the fuel bill alone was a big item; that they produced 
gas from the coal for about 12<1 to 15$f a thousand cubic 
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feet, against 45 <j; a thousand which they had to pay for nat¬ 
ural gas; that after he became President he had charge of 
approving plans and making improvements to the plant; 

That in 1921 petitioner had 315 employees under charge 
of his brother up to the time of his resignation and after 
that under charge of affiant; that he was receiving $9,000.00 
a year as Secretary-Treasurer of the Company but that he 
did not agree to perform the additional services as Pres¬ 
ident for the same salary; that he did not fyave enough 
at stake at the plant and did not want to be worried with it 
because it was going downhill pretty fast; that he agreed 
with Mr. Brainard that he would continue to run it after 
his brother resigned if Brainard would agree 1 to give him 
enough stock so that he would own 50% of the dotal capital 
stock, and Brainard would own the other 50%; that there 
was an authorized capital stock of $100,000.p0 of which 
only $85,000.00, or 850 shares, was issued; that he owned 
192 shares and Mr. I. F. Brainard owned some 330 shares 
and that his brother George owned the balance; that he and 
Brainard agreed they would buy out George E. West and 
put that stock in the Treasury and issue the $J.5,000.00 ad¬ 
ditional of the stock to make a total issue of 1 $100,000.00; 
that he received enough stock to make him 500, shares; that 
this stock bonus was received for his services in 1921; that 
the agreement was made very shortly after his brother re¬ 
signed ; that the Directors at that time were I. IF. Brainard, 
George E. West, and himself; that they held informal meet¬ 
ings once or twice a week; that Mr. Brainard was very old 
and the meetings were held at his house; that he died just 
last year (1928) at the age of 84 years; and it [was not con¬ 
venient for him to go out so they went to his house for the 
meetings; that the 308 shares of stock mentioned in the 
minutes of stockholders meeting held January 19,1922, was 
part of the stock bought from his brother, George E. West, 
and put back in the Treasury; that his brother would 
38 not sell the stock to the Company and idid not want 
Mr. Brainard to have it; that he bought the stock 
from his brother and turned it into the Company Treasury; 
that the 308 shares of said stock was given I to him as a 
bonus for services rendered in 1921; that he ,paid nothing 
for the stock and that his services were the oiily considera¬ 
tion; that he purchased about 320 shares of stock from 
3—5345o 
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George E. West and that after 308 shares were issued to 
him I. F. Brainard received the balance in addition to the 
150 shares theretofore unissued, so that the whole issue of 
capital stock thereafter was $100,000.00, instead of $85,- 
000.00; that the 308 shares which he received were part of 
the 328 shares mentioned in the Minutes of the Directors 
meeting held December 22,1921, which witness was author¬ 
ized to purchase for the Company from George E. West 
and pay therefor the sum of $60,000.00 in cash, on or before 
January 1, 1922; that the Directors decided to issue the 
stock to affiant in May or June, 1921, when George E. West 
resigned, if affiant continued on with the Company; that 
when his brother left, he started up an opposition plant 
half a mile away and tried to get some of petitioner’s em¬ 
ployees to go with him; that he had all of petitioner’s 
prices, designs, and patterns copied and made it very em¬ 
barrassing for petitioner, so that they thought it was best 
not to buy him out although he offered his stock for sale 
when he left; that they did not know what damage he would 
do or what prestige he would have; that he evidently 
needed money and they did not buy him out until December 
1921 because the more he would injure them the more he 
would hurt himself in reducing prices; that witness’s 
mother, who was 90 years old, lived with him and she re¬ 
gretted that George E. West left and thought they ought 
to buy him out; that she could not understand but finally 
agreed that witness was right and they were glad to get 
rid of him because he was a disturbing element to have in 
an opposition firm in the same locafBy; that he tried to 
sell his stock to some real estate dealer in exchange for 
vacant property and made threats that he would cut prices 
and do all kinds of things unless we bought him out,—that 
is, the business in the Westmoreland Specialty Company,— 
that he resigned from; that they never bought out the 
business which he established in opposition and that he 
petered out and sold out about two years ago (1927); that 
he needed the money to start in opposition to petitioner 
and that was why they did not buy him out earlier in the 
year; that if he cut prices he would not only injure them 
but injure himself because their lines were established 
for 1921 and could not be changed and they had just a fair 
margin of profit and if he would cut prices they would not 
make anything and he would go below cost; that he did not 
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go into tlie manufacture of glass but bought bis glassware 
from different factories and decorated it; that in that year 
there was a great deal of decorated glass; that in a meet¬ 
ing in December the directors formally authorized pay¬ 
ment of this stock bonus to him, but informal meetings 
were held once or twice a week at Mr. Brainard’s house 
subsequent to George R. West’s resignation!and prior to 
1922; that the discussion in these matters was to the 
39 effect that he was to receive enough stock to give 
him 500 shares or one-half of the total! capital stock 
of Westmoreland Specialty Company; that ttyey agreed on 
the bonus because he was the only one familiar with the 
business and knew it would be a hard fight and rather than 
have any more fight with his brother he whuld have left 
and gone into something else; that he was not jgoing to fight 
his brother and even today they are friehdlv; that he 
stayed to protect the Company; that his brother wanted to 
squeeze out Mr. Brainard who had helped: him and his 
brother all through the years since their father died; that 
if he and his brother George went to Mr. Brainard for 
$5,000.00 for the pay roll, he would give it to 1 them at once 
and has carried the amount as long as a year 1 without secu¬ 
rity; that Brainard had helped them all the;years and he 
could not turn a man like that down; 

That on December 31, 1921 he paid his brother George 
$60,000.00 for his 327 shares of stock, as evidenced by check 
dated December 31, 1921, from the Westmoreland Spe¬ 
cialty Company, payable to the order of Charles H. West 
for $60,000.00, drawn on the First National Bank, Jean¬ 
nette, Pa., endorsed for deposit only Charles |H. West; that 
said check was delivered to him to deposit io his own ac¬ 
count and that he was to purchase individually the stock of 
George R. West for the same amount; that is, 327 shares 
for $60,000.00; that he deposited the entire amount in his 
own individual account and drew his own check dated De¬ 
cember 31,1921 to George R. West for $60,000.00 and wrote 
on the back of the check ‘ ‘ This check given for entire hold¬ 
ings of stock in the Westmoreland Specialty Company”; 
that said check was drawn on the First National Bank of 
Jeannette, Pa., and was delivered to George R- West and 
endorsed “for deposit, George R. West”; that George R. 
West turned all of the stock over to him on that date ex¬ 
cepting some 18 or 20 shares that he could not find, and 
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for this he gave a bond for the amount for 10 years; that 
later he found all of the stock excepting one or two shares 
and turned it over so that they kept the bond to cover the 
one or two shares that were lost; that after the stock was 
purchased from George E. West it was turned into the 
Treasury of the Westmoreland Specialty Company and 
divided so that witness received enough to make him 500 
shares and Ira F. Brainard received the balance to make 
him 500 shares; that this was done in pursuance of a Di¬ 
rectors meeting held in 1921 and was in payment of serv¬ 
ices rendered by witness and Mr. Brainard; that 308 shares 
of the stock were issued to witness January 19, 1922; that 
said stock was for services rendered during 1921 
40 and agreed upon either in May or June, 1921, when 
witness’ brother resigned. 

That petitioner was a close corporation owned by three 
people; that there were no sales or transfers of stock about 
December 31, 1921; that the $60,000.00 paid to George E. 
West represented the book value of his stock at that time; 
that they always put the market value in at only $100.00 
per share; that there were no dealings in the stock around 
that time but that 4 or 5 years before witness bought two 
shares from his brother in Chicago for which he paid 
$100.00 per share; that witness considered the market value 
of said stock at December 31, 1921 to be $100.00 per share 
as a going concern but if the plant had been shut down it 
would not have been worth that amount. 

That the books of the Westmoreland Specialty Company 
are closed each year on December 31st, and the overhead 
for each year goes into the closing period of December 
31st, for each year; that in making up their statement they 
include accounts receivable, inventory, and value of plant 
(as assets) and capital stock and accounts and bills pay¬ 
able as liabilities, the difference representing surplus; that 
all the expanses for each year are included in the books for 
that year; that the bonus stock issued to witness in Jan¬ 
uary, 1922, was deducted as an expense in the income tax 
return for 1 1921 and that is the item which the Commis¬ 
sioner disallowed in the 60-day deficiency letter upon which 
the additional tax in controversy arose. 

That the additional stock bought from George E. West 
was not transferred on the date it was bought because De¬ 
cember 31, 1921 was practically a holiday; that the day 
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before did not suit George and tlie witness went down on 
the 31st and met him and went home to Pittsburgh from 
there and did not go back to the factory until after New 
Year’s Day; that said stock could have been transferred to 
him on January 2nd, or if he had been at the factory it 
could have been done on December 31st; that he considered 
it a 1921 transaction and included the bonus in his personal 
income tax return for 1921 and paid a tax of some $5,00.0.00 
on it. 

That the total sales for 1921 of the Westnioreland Spe¬ 
cialty Company as shown by its income tax return for that 
year amounted to $566,243.57, and the net income shown on 
the return was $26,777.60, after deducting a total compen¬ 
sation paid witness of $35,300.00; that said compensation 
was made up of $3,750.00 paid as compensation for 
41 being Treasurer of the Company, and $31,550.00 
representing the bonus of 308 shares of stock which 
were transferred to witness on January 19,1922. 

On cross-examination witness testified as follows: 

That the unsatisfactory conditions to which he has tes¬ 
tified with reference to his brother’s management were first 
noticeable about two years prior to 1920 when witness no¬ 
ticed a slackening up and mistakes; that it was carelessness 
in throwing away molds and valuable material in the plant 
that could have been realized on and making merchandise 
that was not saleable and not wanted; that he could not 
tell the amount but thought they lost about $25,000.00 or 
$30,000.00 each year in 1917, 1918, and 1919; that in 1920 
he thought they made about $30,000.00; thht he did not 
think the books showed a profit in 1920 of $65,641.69; that 
he could not remember the years but it was; a feast or a 
famine; that they had three bad years and then a good 
year, but he could not remember the year; that his brother 
was not managing so badly until after January 1921; that 
before that he may have made mistakes but it was not bad 
management; that his brother laid down froih January on 
to the time he resigned in June, 1921; that the losing of the 
business accounts which he testified to was because they 
were not solicited; that the big department, stores which 
they sell have to be solicited every year in January or Feb¬ 
ruary or not later than March to be sure that they get the 
business from them for that year; that in 1921 his brother 
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did not make any effort whatever to secure that business so 
that if they had not gone after it some other factory would 
have gotten it; that those concerns gave their orders for 
the whole year about the first or middle of March but they 
had not been solicited in 1921 up to the time his brother re¬ 
signed; that after his brother resigned they solicited and 
got business from F. W. Woolworth & Co., Devilbiss Man¬ 
ufacturing Company, the Eustcraft Corporation, and the 
Marshall Field Company, and may have gotten a little 
business from those concerns prior to May, 1921, but not 
very much; that Woolworth may list in the Spring of the 
year just as much as in the year previously, but it had been 
petitioner’s custom to see them early in the year in 
42 order to keep their business for the year; that Rust- 
craft and Devilbuss did not place any orders prior 
to the resignation of his brother and they had to go after 
them because the business was obtained through competi¬ 
tive bidding with other factories; that they had placed 
their orders prior to May, 1921, and that they got some 
business before and some after that date. 

That the total sales for the year shown on the return 
were $566,243.57; that during the year they paid commis¬ 
sions of $23,189.14, which was a 10% commission; that 
these commissions went to the resident agents in New York, 
Boston, Philadelphia, and San Francisco; that no new sam¬ 
ples were sent to any of the agents until probably the last 
of May and that the commission agents in the various cities 
had to sell from what customers bought previously or the 
old items that they saw in the display or commission of¬ 
fices; that nothing new had gone out in January as was the 
custom; that no effort was made to get the business prior 
to the resignation of his brother; that business does not 
come unsolicited but that you have to keep after it every 
month and some business must have been lost from inatten¬ 
tion between January and June; that some of the concerns 
had been customers for 10 years and some for only one or 
two years; that Devilbuss and Eustcraft were only for one 
or two years; that these people are cold blooded and price 
is what talks. 

That in 1919 he was Secretary-Treasurer and as such 
gathered the pay roll together, looked after collections, 
wrote the'correspondence, looked after all the little things, 
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and may have taken one or two trips and made contracts 
for soda ash and items that had to be bought on contract; 
that he did all of the buying and saw that the!stocks were 
kept up; that for a good many years they had never been 
closed down a day because of being out of material; that it 
takes one person to watch the sand pile, the oil and gas, etc.; 
that he looked after all that in 1920 and during 1921 up to 
the time his brother resigned; that he had nothing to do 
with the sales during the time his brother was President; 
that they used to pack mustard in jars, in sugar bowls, and 
“chickens on nests” in order to get rid of their tonnage in 
those early days and that he made trips to sell jthose things 
to wholesale grocers; that he made no trips during 1920 and 
1921 until his brother told him that he was going to resign 
and then he made several Sunday trips to talk to 
43 agents and keep them in line because they were dis¬ 
satisfied in not getting samples; that his brother 
George solicited McCrory, Woolworth, and these various 
accounts in years prior to 1921 but that he diid not solicit 
them in 1921; that those firms were never solicited by the 
agents who sold on commission because they could not af¬ 
ford to pay commissions on those sales; that he could not 
tell whether those sales were larger or less in 1921 than in 
1920; that they sold more glass in 1921 but prices were 
lower than in 1920; that they were still lower in 1922 and 
have been steadily going down; that his brother’s two sons 
entered the employ of the Company in 1919 with no ex¬ 
perience at all in the business before that time; that his 
brother looked after manufacturing, getting up new designs 
and new articles and the sales; that no one else had any 
part in the manufacturing while he was there except that 
when his sons came he delegated part of his duties to them; 
that witness looked after and supervised manufacturing 
while his brother was away on these trips; thpt he has had 
a great deal of experience in the manufacturing end of the 
business and was supposed to be capable of looking after it. 

That the directors had meetings with reference to his 
bonus agreement in May and June at which Mr. Ira F. 
Brainard and himself were present; that his brother re¬ 
signed early in May or the first of June as a director. 

That when his brother tendered his resignation witness 
and his Mother went to him to get him to stay and pleaded 
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with him because they did not want him to leave and did 
not want to push him out and kept him on to April or May 
and something came up that made it disastrous for all of 
them and he decided to go out and sent his resignation to 
take effect the first of June; that they could not do anything 
with him; that he resigned before December 1921; that he 
resigned on June 1, 1921; that there is a letter some place 
where he refused to attend any meetings; that he said he 
was a minority stockholder and would not go into any meet¬ 
ings at all with us; that there was another resignation that 
went into effect June 1st; that there is a letter to show that; 
that he did not like Mr. Brainard, and would not go to the 
meetings; that the first meeting of directors regarding the 
question of bonus was in May, 1921; that the meet- 
44 ings were informal and would sometimes last one- 
half hour, and sometimes two hours, at Mr. Brain- 
ard’s home; that they called them meetings but did 
not put them all down; that when he thought something 
should go down he put it down and sometimes not; that if 
the bonus question had not been taken up in the May or 
June informal meetings witness w T ould not have stayed with 
the Company; that he did not want to fall out with brother 
George and did not want to stay with the Company with 
the amount of stock which he had; that he could have made 
as much by leaving the Company and taking what he could 
have gotten out of his stock; that he plead and prayed for 
his brother and tried to keep him; 

That he acquired his brother’s stock on December 31, 
1921; that he contracted to purchase his brother’s stock 
prior to December 31, 1921, through his Mother; that when 
his brother left them in May he told his Mother he wanted to 
sell his stock to witness for $60,000.00; that he put that 
price on it; that the book value would be two to one, but 
that the market value was only $100.00 a share; that the 
par value was $100.00 a share and they considered the stock 
was worth $60,000.00, the book value on December 31,1921; 
that his brother’s stock certificates were all cancelled on De¬ 
cember 31, 1921; that lots of things came up in the direc¬ 
tors meetings of which no record was made; that the stock 
was issued to him on January 19, 1922; that the minutes 
of January 19,1922 authorizing the allotment of 308 shares 
to witness, Charles H. West, for $1.00 and other valuable 
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considerations were not the minutes which authorized the 
issuance of the stock to him; that this was done at a formal 
meeting in May or June, 1921, and was never put down in 
the Minutes; that it should have been in May or June hut 
a lot of meetings, probably one-half of them, were never 
put down in writing; that there were only three interested 
and all understood it; that they have I. F. Brainard’s af¬ 
fidavit to this before he died; that the issuance of 169 shares 
of stock to I. F. Brainard was taken up at an informal meet¬ 
ing in May or June, 1921; that at that time they had no 
definite agreement with his brother for the purchase of his 
stock; that he offered it for sale but that they did not buy; 
that the first offer to buy his brother’s stock was in Decem¬ 
ber, 1921, and that was the first time they made a definite 
contract with him to buy his stock for the reason hereto¬ 
fore explained; that his brother had an opposition plant 
and that they would rather hold off and not buy; that his 
brother’s offer was accepted about the huddle of De- 
45 cember, 1921, but that it was not closed! up until the 
last day of December, because it did no|t suit one or 
the other of them to get together; that I. F. Brainard had 
more stock than he did and if the stock went into the Treas¬ 
ury he would get about one-half or one-third again as much 
as witness would get out of it; that they decided to issue 
the balance of the unsubscribed stock of $13,000.00; that 
the substance of the agreement entered into; at the time 
his brother retired from the presidency was!that witness 
and Mr. Brainard would issue stock so as tol equalize the 
ownership of the Company between them so that from that 
time on they would be equal partners so to 'speak in the 
business, although in corporate form; that it would not have 
paid him to go on; that he had to work 12 hours a day and 
get up at 6 o’clock every morning for two years to get to 
the plant early; that he did not want to get into a fuss with 
his brother and would rather have left; that back in May 
at the meetings referred to the issuance of the stock was 
taken up and they had the brother’s offer to sell his stock 
which was made right at the time of his resignation; that 
they did not actually take up the stock until December 31, 
and that was the first time they could have actually issued 
the Treasury stock but that witness did not go back to the 
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plant that day and did not turn the stock in until after 
New Year’s day. 

That from 1891 he went to Mr. Brainard dozens and 
dozens of times and borrowed money from him when they 
could not get credit at the bank, and that he would give them 
any amount of money for their pay rolls; that this is what 
they had to have it for; that they were guided in bad times 
and panics by Brainard’s advice from his own experience 
in manufacturing and that he had never received any recom¬ 
pense up to the present time; that the Company did not 
pay dividends every year; that sometimes they would have 
a good year and then have three or four bad ones; that it 
was up and down in the glass business and nothing regular 
about it; that Mr. I. F. Brainard took no active part in the 
business at any time outside of advice and being financial 
man; that his duties were not changed after the brother 
resigned bu't that he came to the factory a little more; that 
he consulted with him the same as before but most of the 
time at his home because of Mr. Brainard’s infirmity; 
46 that prior to the resignation of his brother he had 
devoted all of his time to the affairs of the Company 
since 1889 and devoted all his time to it after his brother’s 
resignation; that at the time of his brother’s resignation 
Mr. J. J. Brainard, a son of Mr. Ira F. Brainard, was made 
Treasurer of the Company; that he had had no prior con¬ 
nection with the business but came into active participation 
in it about June 1, 1921; that he was about 41 or 42 years 
old at that time; that prior thereto he had been for seven 
or eight years in the hat manufacturing business at Law¬ 
rence, Mass., and was an experienced business man; that 
after he came with the Company he looked after the finances, 
the purchasing of material, correspondence, collection of ac¬ 
counts and getting the payroll together; that the pay roll 
amounts to nearly half of the sales and that if they do not 
have the money on Saturday to meet it they are out of luck; 
that J. J. Brainard performed about the same duties that 
he had been performing before the resignation of his brother 
and that he in turn took over his brother’s work. 

That they did nothing toward repairing the furnace until 
after 1920; that they could not let the fires go out; that 
the gas in the little furnaces was so expensive that they 
were eating their heads off; that that made a difference of 
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several thousand dollars a mouth in fuel; that that cut 
their fuel bills down from six thousand to eight thousand 
dollars a month; that they shut down the first Of July for 
two weeks, hut could not let the fire go out; thht they had 
to jack up the furnace and save it because the |same thing 
would have happened in two or three years; that the ex¬ 
tensive repairs to the furnace all occurred after 1921, but 
they should have been made before; that the repairs could 
not he made in 1921 because they had just the one furnace; 
that they could not let the fire go out until the [Summer of 
1922; that they did not get a very good start in 1921 and 
pushed the furnace all they could and had sales of $567,- 
000.00 in 1921. 

That he made sales directly as the result ojf his visits 
in the amount of about $250,000.00; that he visited F. W. 
Woolworth’s, New York City, and those othef firms that 
he had mentioned; that he had made a trip to see Wool- 


worth, one to see Rustcraft in Boston, one to she Marshall 
Field in Chicago, and one to Devilbiss, in Toledo, Ohio; 
that he had not been in touch with them in the selling for 
years and did not know how he stood with them; 
47 that on his trip to Woolworth’s he received an order 
to make molds to construct 12 items; that those items 
are bowls, sugar bowls, cream pitchers, and a small water 
jug; that out of such molds they got about 12i items; that 
that order meant about $100,000.00 to $150,000.00 a year. 

That the stock referred to on page 89 of the Minute Book 
was issued to Mr. I. F. Brainard at the same time that wit¬ 
ness got his stock; that it was all done at thg same time 
and as part of the same transaction; that Mr. jl. F. Brain¬ 
ard received no salary; that the 169 shares issued to Mr. 
Brainard was pursuant to the agreement made in May or 
June, 1921, to the effect that when they bought his brother’s 
stock they would divide it so that each would have 50%; 
that the 169 shares was the final division which Mr. Brain¬ 
ard received; that the agreement was that whenever they 
bought his brother’s stock they would divide it so that 
each of them would have a 50% interest in the business. 


On direct examination witness testified as follows: 


That George R. West offered his stock to him either in 
May or June and that it was not bought at that time be- 
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cause his brother had purchased a plant at Jeannette, a 
half mile away and had started in opposition to them, copied 
their designs and patterns, and was soliciting trade under 
their prices; that they did not want to give him money to 
fight them with at this time because he had prestige; that 
his brother was willing to sell the stock in May or June 
and that the Company (petitioner) had the money at that 
time with which to buy; that it also had sufficient funds on 
hand in December to buy it so that, witness and Mr. Brain- 
ard knew definitely in May or June that they would get the 
stock; that his brother had an offer from a real estate man 
to take the stock for some vacant lots on the outlying dis¬ 
tricts of Pittsburgh; that he could not turn over to J. J. 
Brainard all at once the duties of Secretary-Treasurer; 
that he had to be taught; that he was a graduate in engi¬ 
neering at Yale and knew about machinery and manufac¬ 
turing and that he soon picked up the details but for a while 
had to be helped; that witness instructed him in his duties 
and kept in touch with him every day during the year 1921 
that he was there. 

Upon recross-examination witness testified as follows: 

That they did not make any definite contract with his 
brother to purchase his stock until December 1921; 
48 that J. J. Brainard had taken engineering at Yale 
and had been engaged in manufacturing hats after 
that for 8 or 10 years; that he was an experienced man to 
look after the factory. 

On being recalled witness testified on redirect-cxamina- 
tion as follows: 

That the total deduction for salaries to officers taken by 
petitioner in its 1921 income tax return was $59,300.00; 
that said amount was made up as follows: 


Charles H. West: 

Salary . $9,000.00 

Bonus. 3,000.00 

George R. West: 

Salary for 5 months. 3,750.00 

James J. Brainard: 

Salary . 5,250.00 

Bonus. 3,000.00 
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H. G. Horne: 

Salary .[. 2,600.00 

Stock bonus to Charles H. West.j. ,30,800.00 

Stock bonus to Ira F. Brainard.I.. 1,900.00 


that Mr. Horne was not an officer of the Company but was 
the bookkeeper. 

On recross-examination witness testified as follows: 


That the Company’s 1921 income tax return was pre¬ 
pared by Kennedy & Hollingsworth; that the bonus of 
$3,000.00 to J. J. Brainard was voted in January, 1922; 
that the minutes of January 19, 1922, show that a bonus 
of cash $3,000.00 each was allot-ed to Charles Hi West and 
James J. Brainard; that he (witness) received the cash 
bonus for 1921 as stated in the Minutes. 


James J. Brainard, a witness on behalf of 
testified on direct examination as follows: 


petitioner, 


That he was Vice President and Treasurer of the West¬ 
moreland Glass Company and that he assumed! the duties 
of Secretary and Treasurer of the Westmoreland Specialty 
Company on May 25, 1921; that he was not familiar with 
the conditions of the concern as they existed prior 
49 to that time; that he attended directors meetings of 
the Company after he assumed the duties as Secre¬ 
tary-Treasurer, but that he was not a director until January 
1, i.922; that his Father, Mr. C. H. West, and himself at¬ 
tended those meetings and discussed the general business 
and welfare of the Glass Company; that the mafter of pur¬ 
chasing the stock of G. R. West was discussed a great many 
times in 1921 between his Father and C. H. West, at his 
Father’s home in Pittsburgh; that there are !no written 
records of these meetings except so far as they appear in 
the Minute Book; that the minutes of a meeting on May 
21, appear in the Book; that he kept the minuted after May 
15th, and recorded the transactions of the meetings only 
upon instruction of Mr. C. H. West; that formal meetings 
as distinguished from conferences were held only so far 
as they are put on the record of the Minutes; that in the 
close association between the two men the meetings could 
have been termed directors meetings or otherwise; that 
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they were never of a particularly formal nature except the 
annual meeting at the beginning of the year; that he re¬ 
called generally meetings wherein the matter of buying the 
stock of G. B. West was discussed, but recalled no specific 
date; that he could not remember a particular date back 
in 1921 on which such matter was discussed but that he was 
present a great many times when the whole proposition was 
discussed; that to his knowledge no minutes of the meetings 
were taken; that it was decided that the Westmoreland 
Specialty Company would take George E. West’s stock and 
accept his resignation and on the acquisition of this stock 
that in recognition of the long service of Mr. C. H. West 
and what he would do for the Company, to continue in the 
business and hold the interests together, the stock would 
then be divided equally 50% to the Brainards and 50% to 
C. H. West; that said meetings were held in the early sum¬ 
mer ; that is, in May and June; that no meetings were held 
through July and August because his Father and he him¬ 
self were out of the City; that the matters were discussed 
throughout September, October, November, and December; 
that Mr. George E. West had indicated to his brother or 
his Mother that he would sell the stock to Mr. C. H. West, 
but that he would not sell it to Mr. I. F. Brainard; that 
in the distribution of the stock from George E. West, Mr. 
C. H. West was to receive the largest percentage as com¬ 
pensation for his work in keeping the organization in good 
condition and not letting the plant disintegrate in 1921 
and that he would put the plant on its feet in the year and 
continue the operation with the business; that so 
50 far as the Brainards were concerned, it was abso¬ 
lutely necessary to have Mr. West personally take 
charge of matters at that time; that the same was true so 
far as the corporation was concerned—something had to 
be done; that immediately upon the fact being known that 
Mr. G. E, West was to resign and that his resignation would 
be accepted, right away, that is from May 15th on, prepa¬ 
rations were laid for putting out new samples, getting 
agents lined up, starting improvements for the plant to 
take old things out and put the new furnace in place; to 
add three or four firing kilns in the Decorating Depart¬ 
ment ; that in other words they cleaned house and had the 
plant ready to operate to its capacity; that by cleaning 



DAVID BURNET, COMMR. OF INT. REV. 


47 


house he meant by making alterations they were enabled 
to increase production in the Decorating Department; that 
the increased production resulted in increased earnings; 
that Mr. C. H. "West had charge of these plans for changes 
in the factory. 

That he was not able to start right in as Secretary Treas¬ 
urer and perform all the duties of such when he came into 
the Company in May, 1921; that he received instructions 
and assistance from Mr. "West who was in close touch with 
him up to the close of the year; that as a matter of fact he 
was in daily consultation with Mr. West until the first 
statement in January, 1922; that the work wag all new to 
him; that he had never bought soda ash or lipe and did 
not know how to buy it and that he was instructed by Mr. 
West in the duties that Mr. West had previously per¬ 
formed; that he had had no prior experience in the Glass 
Industry but that his prior experience was beneficial so 
far as the machinery was concerned; that as! Treasurer 
of the Company he knew that there were sufficient funds 
on hand in the Summer of 1921 to purchase the stock of 
George R. West and also in December, 1921;: that when 
he assumed the duties of Secretary-Treasurer! the Direc¬ 
tors were I. F. Brainard, Charles H. West, and George 
R. West; that George R. West was notified (j>f meetings 
but never attended one; that January 19, 1922 was the 
date of the first formal meeting at which it was decided 
to allot 308 shares of the stock received from George R. 
West to Charles H. West; that the minutes of that date 
were supposed to take action on the decision made in the 
early part of 1921; that it was the first record of what 
had been decided upon at the meetings held in May or 
June of 1921; that from December 15th on in each year 
every person in the factory is on his toes for new 
51 merchandise to be exhibited in January in Pitts¬ 
burgh and nearly everything else is put off until 
the line is completed; that men come to the factory and 
Mr. West is busy with them looking over the new lines 
and even the books do not get closed until after every¬ 
thing is ready for the Show which generally opens about 
January 7th, in Pittsburgh; that for that reasbn possibly 
the meeting of January 19, 1922 was not held earlier; that 
it had been the practice of the Company long before 1921 
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to hold meetings and make no record of them; that as a 
small boy he knew of a great many meetings held in his 
house of which no record was made at the time; that after 
he was employed by the Company it was a practice to hold 
meetings and to make no record of them. 

That he was familiar with the transaction involving ex¬ 
change of funds in the amount of $60,000.00 on December 
31, 1921, from the "Westmoreland Specialty Company to 
C. H. West and from Charles H. West to George R. West; 
that the check for $60,000.00 was given to Charles H. West 
by the Westmoreland Specialty Company to purchase the 
entire stock holdings of George R. West; that said pur¬ 
chase was consummated December 31, 1921, and the stock 
was returned to the Treasury of the Company; that sub¬ 
sequently the stock was disposed of so that Charles H. 
West had 50% of the entire stock of the Company and the 
Brainards had 50%; that this disposition of the stock was 
decided upon in the Spring of 1921; that he signed the 
check of the Westmoreland Specialty Company to Charles 
H. West; that he believed the stock bonus paid to Mr. West 
out of the 327 shares was deducted as an expense in the 
Company’s 1921 return; that the par value of $32,700.00 
was deducted and not the $60,000.00 paid; that the differ¬ 
ence between $60,000.00 paid and $32,700.00 was not de¬ 
ducted in the return; that the books of account of the West¬ 
moreland Specialty Company were kept on the accrual 
basis in 1921; that the income tax return was made on the 
basis on which the books were kept; that the Westmoreland 
Specialty Company was engaged in manufacturing glass¬ 
ware in the year 1921. 

On cross-examination witness testified as follows: 

That no written notices were given of the meetings of 
directors in 1921 when the matter of bonus payment to Mr. 
West was discussed; that the only minutes kept of those 
meetings appear in the Minute Book; that he believes there 
were minutes in the book of a meeting in May and 
52 one in December; that the matter was discussed at 
those meetings; that the question of bonus was dis¬ 
cussed at the meetings the minutes of which appear on 
pages 80 and 81 of the Directors Minute Book; that a lot 
of conversation took place that never went into the min- 
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utes; that he simply took down what they wanted to put 
down in the minutes; that he did not know whjf the matter 
referring to the bonus was not put in the minutes; that it 
was an important matter between Mr. West and his father; 
that he himself did not have anything to say about it and 
was not a director at that time; that he owned SO shares of 
stock at that time but was not interested in the point of 
voicing his opinion; that the payment of the bonus to Mr. 
West was talked over a great many times during informal 
meetings during the early part of the summer! and during 
the fall, and frequently after it was decided,to buy Mr. 
West out; that the substance of the agreement dt the time it 
was decided to buy Mr. West out was that his stock should 
go back into the Treasury and that all Treasury Stock in¬ 
cluding that to be bought from George West and the un¬ 
issued stock should be reissued to Ira Bfainard and 
Charles West in the ratio of about one-third tb two-thirds, 
so that the Brainards interest, including his 30 shares, 
would amount to 50% and Charles R. West would have 
50%; that through many years, from the time the Company 
nearly failed under the old President, Mr.| Irwin, his 
Father had always stepped into the breach and acted as 
financial advisor in panics and had stood loyal to the Com¬ 
pany; that in consideration of that loyalty it was decided 
that he should receive a portion of the stock; that he be¬ 
lieved the stock bonus issued to his Father waS treated the 
same in the income tax return as the stock issued to Mr. 
West; that Mr. Charles H. West had been with the Com¬ 
pany a long time; that he had gone through the same trials 
and difficulties and stood by the Company duijing all these 
years except that he did not have the management of the 
Company; that the reasons were not the same for issuing 
the stock to Mr. Brainard and Mr. West; th^t Mr. West 
was active while the other was inactive; that they had 
various meetings at his Father’s house and that his Father 
advised with them through all the years; that in saying his 
Father was inactive he simply meant that he did not have 
any office or any active part in manufacturing, distribut¬ 
ing, selling, or producing glassware; that it wks decided to 
buy George West’s stock from the time his resignation 
came before them, and there was talk of it early in the 


4—5345a 


50 WESTMORELAND SPECIALTY CO. VS. 

Spring; that no contract for the purchase of Mr. 
53 West’s stock was entered into at that time; that the 

contract to buy was not entered into until a few days 
before December 31st—about December 22nd; that up to 
that time they had no definite agreement with George E. 
West to buy his stock; that George E. West presumed they 
were going to buy his stock and they knew they were going 
to buy it, but that they did not want George E. West in com¬ 
petition, taking a few of their employees, and operating a 
competitive plant insofar as the decorating business was 
concerned, which was our valuable asset; and did not want 
to furnish him with $60,000.00 on the first of September to 
carry on a competitive business with themselves right in 
the rush season and that it was their interntion to hold off 
that purchase as long as they could, in order to protect 
themselves, but that they intended to buy the stock; that 
they knew George E. West intended to sell the stock be¬ 
cause he so stated to his Mother; that there was nothing 
to prevent him selling it to anyone else who wanted to buy 
as there was no agreement to buy the stock between the two 
parties. 

That the 1 Company was very busy along about the first 
of the year because on December 20th or earlier the fac¬ 
tory was preparing for its glass exhibition; that they had 
all of their prices to get out and were having new molds 
and all items pertaining to the new display and the ar¬ 
rangement of rooms in the hotels all came in practically 
the same time; that the exhibition opened in the early part 
of January and that in fact on New Year’s day they were 
down at the hotels seeing that tables were put in and every 
person in the factory was there; that they had done it be¬ 
fore and he supposed they did the same thing this year 
(1921) and did not put it (the stock transaction) down at 
that time; that the January glass ware Exhibition is almost 
a national affair and lasted from one to three weeks in 
1922; that buyers came from all over the country and initial 
sales for the year are made where they set their plans for 
the purchase for the whole year; that prices are set at the 
show; that most of the sales for the year are not made at 
the exhibit but about 10 to 15% of the year’s business was 
done at the show in January; that prices of glass do not 
vary during the year after they are fixed at the show and 
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the nature of the glass and the things to be manufactured 
and sold that year are nearly all determined at the show. 

54 On redirect examination witness testified as fol¬ 
lows : | 

That after distribution of the stock was made to Mr. 
Brainard and Mr. West only the 327 shares purchased 
from George B. West were deducted in the income tax 
return for 1921; that prior thereto only 850 shares of 
stock had been issued and outstanding and thjey took the 
privilege of issuing up to the full 1000 shares; that the 150 
shares issued to witness’ father, which was no|t purchased 
from George B. West, were not deducted in the return; 
that of the 327 shares purchased from George B. West, 308 
were paid to Charles H. West and 19 to the Father of wit¬ 
ness; that the par value of the 327 shares was j deducted in 
the return and the balance was not. 

H. G. Horne, a witness on behalf of Petitioner, testified 
as follows: 

That he lives at Jeannette, Pennsylvania, and is by occu¬ 
pation a bookkeeper; that he was bookkeeper for the West¬ 
moreland Specialty Company in 1921, and has ■ been so em¬ 
ployed for a number of years prior to that date; that his 
duties in 1921 were to take care of the accounts of ship¬ 
ments going out, payable accounts, and private ledger 
entries; that he had sole charge of the ledgeirs, journals, 
and books used by the Company in 1921; that he remem¬ 
bered the $60,000.00 cheek being issued in 1921 for purchase 
of the George B. West stock; that the stock ivas put into 
the Treasury and was disposed of to Ira F. Brainard and 
Charles H. West as a stock bonus in 1921 expense. 

The following colloquy then took place: 

(By Mr. Kennedy, attorney for petitioner:) 

“Q. Will you kindly refer to your records and tell the 
courts just how you handled your transaction on your 
books in 1921? A. I will. I will have to have;that number 
2 ledger. In explanation of this, if I am allowed to go into 
a little detail, I am not an expert accountant or certified. 
I was brought up in the factory and Mr. West taken care 
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of me, and I went through all channels and finally got in 
the office, order clerk and finally reached bookkeeping 
department, and so in my entries, if it would not be clear 
to you when you observed the books—the entries are per¬ 
fect as far as they go. In the first entry, when I re- 

55 ceived a cheek issued for $60,000,1 was more or less 
bewildered, the first large amount I ever saw, and so 

of course I did not know where to post it to or what to 
charge it too, inquired from the officers, and we posted it 
into cash account, but inasmuch as we had already had a 
cash account—but the total at the end of the month, the 
monthly receipts and amounts paid out, that would put 
$60,000 more in it. I suppose that was my first blunder, 
and so then we had to take this up with a person named 
Hollingsworth, an expert, and he outlined some entries for 
me, to take this out of the cash account into disbursements, 
it should go to, and under date of December 31 we charged 
treasury stbck $32,700 for stock issued, bonus stock issued 
for Mr. Ira F. Brainard and Mr. Charles H. West. 

We charged surplus account of $27,300, which you will 
find in here, and we credited the amount into cash account, 
the $60,000, so that brought it back as it was before and 
made that original entry of $60,000, and then I charged sur¬ 
plus account with $32,700, and credited the treasury stock 
the likewise amount which balanced that item. 

Then we issued $60,000 to plant account and credited sur¬ 
plus account with the $60,000 which would make these two 
items together, and then we charged plant account with 
$15,000 and credited surplus account with $15,000 and 
credited to plant account $15,000, which makes the original 
amount now standing on the books $60,000 to the plant ac¬ 
count, showing the increase to the plant item. Those were 
the instruction, the way I received them from the expert.” 

That on further questioning witness testified as follows: 

That the entire $60,000.00 was charged to expense in the 
table of December payments the entries of which were made 
December 31,1921; that he received instructions with refer¬ 
ence to the transaction from Mr. Charles H. West, Mr. 
Brainard, officers of the corporation, and Mr. Hollings¬ 
worth, the expert accountant; that these instructions 

56 were received in January, 1922, and that his journal 
entry outlines what he was told to do; that he was in- 
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structed to charge Treasury Account with $32,700.00 for 
bonus stock issue, and Surplus Account $27,300.00, making 
$60,000.00; that he is neither a certified nor expert account¬ 
ant ; that he did not have a whole lot of experience in keep¬ 
ing books but just worked himself into it and has advanced 
as he could; that he went to Night School and was taught 
the principles of the old line system; that whin there is a 
credit there is a debit, and when there is a debit there is 
always a credit; that this was an unusual matter and the 
first instance of the kind that he had ever recorded. 

On cross-examination witness testified as follows: 

i 

That the entries about which he had been testifying were 
made at the end of December, 1921; that he might not get 
all the posting done, but the entry would be there to put 
through the check which was issued; that he received in¬ 
structions from the expert accountant along: in January 
when he was about ready to get onto the private ledger; 
that these entries were made in January as of December 
31, 1921; that they have three sets of books; the Sales 
Ledger, the Purchase Ledger, and the Trial Balance and 
Payable Account; that it may be ten days in Jahuary before 
he is ready to get onto the private ledger and make up the 
entries; that the $32,700.00 which was credited; to Treasury 
Stock represented the bonus stock for Mr. I. F. Brainard 
and Mr. Charles H. West; that the $32,700.00 and $27,300.00 
equals $60,000.00, the amount paid George R. jWest for his 
stock; that he made no entry with reference To the stock 
acquired from George R. West; that they do not keep Treas¬ 
ury Stock; that this was the first time this Treasury Stock 
Account was opened so that they could make dross entries; 
that they keep a Capital Stock Account but that no entries 
were made in it with reference to the George R. West 
stock; that this stock entered into Plant Account; that it 
increased the Plant Account from $30,000.00 to $90,000.00, 
as the stock came back into the Company; that the amount 
is charged to Plant Account on page 1 of j the Private 
Ledger; that the Capital Stock Account was $100,000.00 with 
$15,000.00 unsubscribed, making $85,000.00; tfiat the $15,- 
000.00 is on the debit side and the $100,000.00 bn the credit 
side; that all the entries made on the books relative to 
these transactions are included in pages 173 -j— and page 
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1 of Cash Account, an item opened to balance the 
57 Treasury Account, No. 112 for the Cash Account and 
No. 113 for the Treasury Account; that all the trans¬ 
actions connected with acquiring the stock of George E. 
West and issuing stock to Charles H. West and the Brain- 
ards are on'those pages and there are no other references on 
the books except the pages indicated by the folio numbers; 
that the officers salary is kept in office expenses; that the 
salaries of the officers are entered there monthly from Jan¬ 
uary to December; that there are no entries under the head¬ 
ing of office expenses relative to bonus and none elsewhere; 
that the entries in page 178 are the only entries relative to 
officers salaries; that there is a $6,000.00 bonus entry, 
Charles H. West $3,000.00 and James J. Brainard, $3,000.00, 
on December 31, 1921; that the entries above this bonus 
entry on page 172 stricken out with pencil were the first 
entries made by witness and they are wrong; that they 
could not he rubbed out and are marked off “cancelled”; 
that those crossed out entries for December 31st were made 
in January as of December 31st; that he learned those 
entries were wrong at the time they were corrected on page 
173 of the Journal; that the entries crossed out were made 
without consulting anybody but they were in error; that 
he showed the Journal entries which he made to officers and 
they were wrong and they got Mr. Hollingsworth, the ex¬ 
pert, and he changed them as outlined on page 173 about 
which he had already testified; that Mr. Hollingsworth was 
consulted in January when he was ready to take on the 
private ledger; that the pages which have been read into 
the record cover all the records on the books relating to 
the transaction. 

On redirect examination witness testified as follows: 

That he has a record of the salaries and cash bonus paid 
to the individual officers during 1921, showing the individ¬ 
ual accounts; that the individual account of George E. West 
is on page 11 of the Private Ledger; that the account of 
Charles H. West is on page 52 of the Private Ledger, and 
that the individual account of James J. Brainard is on page 
15; that there is no account for I. F. Brainard in 1921; that 
the references in the private account of Charles H. West, 
135J and 138J refer to the Company’s Journal; that the 
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Journal is the record -which has been introduced in evidence 
and that is where the figures came from; that the books 
are kept on the accrual basis; that every item is 
58 entered monthly and posted; that if a bill of goods is 
bought in January and paid for in February, it is 
entered as of January, the date bought; that the books are 
kept on that basis for all items. 

Petitioner then offered in evidence the deposition of Mr. 
Ira F. Brainard, taken on December 7,1926. Mr. Brainard, 
being a witness on behalf of petitioner, testified on direct 
examination as follows: 

That he lived at East Liberty, Pittsburgh,! Pa., that he 
was connected with the Westmoreland Specialty Company 
at Grapeville, Pa., in 1921, as a Director; that George R. 
West, Charles H. West, and himself were the officers and 
directors of the Company; that George R. West was Presi¬ 
dent and Charles H. West, Secretary; that the directors 
held meetings in 1921 and the annual meeting was held in 
January of that year; that the annual meeting was a formal 
meeting, held in January each year; that an important 
meeting was held at his house in 1921 after the January 
meeting, which all the directors attended; that as the busi¬ 
ness warranted the President called meetings; that said 
meetings were held the forepart of the year, probably every 
month, but at no stated time; that these meetings were in¬ 
formal and no minutes were kept of them unless there was 
something very important, like improvements in the fac¬ 
tory or something like that; that George H. West was 
President of the Company in 1921, up to some date in May; 
that at the annual meeting in January he threatened to 
resign but no one made any reply and so he kept on being 
President; that he did resign some time in May as the 
result of the directors annual meeting; that George R. West 
resigned because objection was made to his employment of 
his two sons in the factory and the giving to them of too 
much authority; that the stock of Charles H. West and him¬ 
self (witness) controlled the corporation but no one person 
had controlling interest at that time; that witness and 
either George R. West or Charles H. West could control it; 
that Charles H. West did not approve of the policies of 
George R. West; that George R. West’s resignation was 


56 


WESTMORELAND SPECIALTY CO. VS. 


not requested but that he was requested to put his brother 
in as Manager instead of his boys; that he said he would not 
do it, and would resign; that the Directors held meetings 
after he sent in his written resignation some time the first 
of May, which meetings could be called formal; that they 
had to fill the position of President; that minutes 
59 were taken of those meetings and they elected 
Charles H. West, President, and J. J. Brainard, a 
son of witness, as Vice President and Treasurer, and also 
director; that after George R. West’s resignation the Com¬ 
pany bought his stock for cash; that the Company advised 
and authorized Charles H. West to buy the stock because 
George woiild not sell his stock to the Brainards but would 
sell to his brother; that he wanted to sell the stock outside 
and we did not want him to sell outside and that was why 
we bought it; that it would have been a great detriment for 
George R. West to sell his stock to an outsider; that they 
had agreed at the meeting if Charles H. West got the stock 
to divide it up with the present stockholders so that Charles 
H. West should have 50% of it; that he was to receive the 
stock to make his holdings 50% when he got it from George 
R. West, which was a way along in December; that it was 
to be divided when he got it; that he (witness) agreed with 
Charles H. West to do this right after they found out that 
he was offering to sell it to someone else, probably sometime 
after May or June, 1921; that right after the resignation of 
George R. West by letter, the directors discussed the pur¬ 
chase of his stock and the transferring of a sufficient 
amount of it to give Charles H. West 50% of the total out¬ 
standing stock; that Charles H. West and himself (witness) 
were the only two directors left to run the business and they 
had a talk about the business until they got other help; that 
is, J. J. Brainard; that the matter was discussed frequently 
and informally. That he did not know whether a record 
was made of it or not, but that it was a close corporation 
and took only two to be a quorum; that everything went 
smooth and right until George wanted to force his two sons 
in and he (witness) objected; that the practice of the 
directors was to come to his house in the evenings and they 
considered these as formal or informal meetings; that if 
anything needed to be put down in the records, they put 
it in. 
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That witness did not know anything about the glass busi¬ 
ness and could not tell a foreman what to do; that he con¬ 
sidered it to be to the best interests of the corporation to 
retain Charles H. West as President; that Charles H. West 
was familiar with the business all the way through; 
60 that he (witness) never paid any attention to it ex¬ 
cept to keep it running; that he kept them running 
through 1893; that he assisted them in a financial way when¬ 
ever they asked it; that he felt as though Charles H. West 
ought to be right up to the top; that he did not have more 
than one-half the stock which witness had; that so far as the 
stock was concerned it was a new corporation and they 
agreed that Charles H. West should have one-half of it; 
that he worked for the corporation and this agreement was 
an action of the corporation; that after George left no one 
outside of Charlie West was familiar with the management 
and the details of the glass business; that Charles H. West 
was the only man that the Westmoreland Specialty Com¬ 
pany could rely on to operate the business after George 
left; that Charles H. West has not resigned yei. 

On cross-examination witness testified as follows: 


That the capitalization of the Westmoreland Specialty 
Company was $85,000.00, represented by 850 Shares; that 
witness had over 300 shares; that George ll. West had 
about 333 shares, and Charles H. West had 192 shares, the 
balance; that his stock joined with that of Charles H. West 
constituted a majority interest in the Company; that prior 
to George’s resignation Charles H. West was Treasurer; 
that the corporation had enough cash on hand to pay 
George R. West the $60,000.00 he wanted for his stock; that 
this money was paid from the Treasury of the Company for 
the stock and that Charles H. West acted as agent for the 
Company, purchasing it; that after they had acquired the 
stock of George R. West, witness and Charles H. West 
agreed to reorganize and it was in pursuance of that agree¬ 
ment that stock was distributed to Charles H. West, so that 
he had 50%. 

On redirect examination witness testified as follows: 

That the agreement to distribute the stock to Charles H. 
West was made before they got it; that it was to be divided 
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if they got it; that this was before the 20th of December; 
that it was before that date that they started out to buy it 
and that they said “If we get this stock we’ll divide it so 
and so and the Company pay for it. ” 

61 On recross-examimation witness testified as fol¬ 
lows : 

That he did not know whether they acquired the three 
shares that he spoke of or not, but that he thought Charles 
H. West was to get those three shares; that Charles H. 
West has one-half of the whole stock; that lie does not know 
whether Charles H. West left it with his Mother or gave 
it to his Mother, but that he has one-half interest; that wit¬ 
ness and his sons have the other half interest; that this 
division of the stock was in pursuance of the agreement. 

The following is a true copy of the deficiency letter mailed 
by the Commissioner of Internal Revenue to petitioner 
(Petitioner’s Exhibit 1): 

May 29, 1926. 

“IT:E:SM-60D. CLB-D-25933. 

Westmoreland Specialty Company, 

Grapeville, Pennsylvania. 

Sirs: 

An audit of your income and profits tax return for the 
year ended December 31,1921 has resulted in the determina¬ 
tion of a deficiency in tax of $10,471.16, as shown by Bu¬ 
reau letter dated February 15,1926. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has filed a peti¬ 
tion and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
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of tic assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board! of Tax Ap¬ 
peals, you are requested to execute a waiver oif your right 
to file a petition with the United States Board' of Tax Ap¬ 
peals on the enclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, B. C., for the 
attention of IT :E :SM-60D-CLB-D-25933. In tie event that 
you acquiesce in a part of the determination; the waiver 
should be executed with respect to the items tjo which you 
agree. | 

Respectfully, 

D. H. BLAIR, 

Commissioner, 

' By- L 

Assistant to the Commissioner.” 

Enclosures: Statement, Form A, Form 882. 

LMHc-1. | 

62 ‘‘Statement. 

IT :E:SM-60D. CLB-D-25933. j 

May 29, 1926. 

In re Westmoreland Speciality Company, iGrapeville, 
Pennsylvania. j 


Deficiency 

Year. | in tax. 

1921. j.. $10,471.16 


Reference is made to your protest dated March 15, 1926, 
raising the following issues against the adjustments set 
forth in Bureau letter dated November 18, 1924, and the 
findings shown in Bureau letter dated February 15, 1926; 

(1) Disallowance as a deduction from gross income of 
an amount of $32,700.00 stock paid to the President and to 
the Treasurer of the corporation as a bonus for services 
rendered during 1921. 

(2) Denial of your application for assessment of your 
profits tax under the provisions of .Section 328 of the Reve¬ 
nue Act of 1921. 
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After a careful review of your protest and of all the evi¬ 
dence submitted at the conference held April 14, 1926, you 
are advised that the Bureau holds: 

(1) That it is not conceded that the transaction was 
effective as of 1921 as the stock was not actually issued 
until 1922. Furthermore, an amount paid to stockholders 
and officers of a corporation for services rendered in buy¬ 
ing back the stockholdings of another stockholder should 
not be allowed as a deduction from gross income inasmuch 
as it appears that such an amount paid would benefit the 
corporation perpetually. 

(2) That no abnormality affecting either your capital or 
income has been disclosed which would bring your ease 
within the scope of Paragraph (d) of Section 327. 

In view bf the foregoing, the tax liability as shown in 
Bureau letters dated November 18, 1924 and February 15, 
1926, is sustained. 

In accordance with the above conclusions, your claim for 
the refund of $3,880.77 will be rejected in full. 

The Collector of Internal Revenue for your district will 
be officially notified of the rejection. 

A copy of this letter has been mailed to your representa¬ 
tive, J. M. Kennedy, 709 B. F. Jones Law Building, Pitts¬ 
burgh, Pennsylvania.” 

63 The following minutes of meetings are taken from 
the Minute Book of the Westmoreland Speciality 
Company (Petitioner’s Exhibit 2): 

Minutes of Directors’ Meeting Held September 7, 1920. 

“Meeting of directors at residence of Ira F. Brainard, 
301 N. Hiland Ave., September 7,1920, at 8 P. M. After a 
discussion of the affairs of the Company, it was duly moved 
and seconded to declare a dividend of 15% out of the earn¬ 
ings of the Company, payable forthwith. It was also moved 
and seconded that Liberty Bonds be bought by the Treas¬ 
urer as an offset for income tax. The Treasurer was also 
instructed to get information as to the cost of gas producers 
for the furnace, lews and glory holes, owing — the increas¬ 
ing prices of natural gas as well as its scarcity. No other 
business, the meeting adjourned.” 

(Signed) 


CHAS. H. WEST. 
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Minutes of Stockholders’ Meeting Meld February 9, 1921. 

“The Annual Meeting of the Stockholders was held today 
at the residence of I. F. Brainard, 301 N. Hiland Ave., E. E. 
Pittsburgh, at 3:20 P. M. Present at the meeting I. F. 
Brainard, Geo. R. West, and Chas. H. West. Geo. R. West 
was Chairman of the meeting. The Minutes of the previous 
meeting were read and approved. A financial statement of 
the Company for the year 1920 was read and ordered filed. 
The' President, Geo. R. West made a verbal report. The 
Gross Sales for the year was $770,945.70. 

It was moved and seconded that we go into ah election of 
Directors for the Company. I. F. Brainard, Geo. R. West 
and Chas. H. West were nominated and duly elected. After 
the Secretary reported 850 shares were cast for each direc¬ 
tor. No other business, the meeting adjourned.” 

(Signed) CHAS. H. WEST, Secy. 

Minutes of Directors’ Meeting Held February 9, 1921. 

| 

“A meeting of the directors was held today ajt 3:45 P. M. 
at residence of Ira F. Brainard, 301 N. Hiland j Ave., Pitts¬ 
burgh, Pa. All were present at the meeting. The Minutes 
of the previous meeting were read and approved. It was 
regularly moved and seconded that a dividend of 10 per 
cent be declared out of the earnings of the last year. No 
other business, the meeting adjourned.” 

(Signed) CHAS. H. WEST. 

“At 4:15 the new Directors meeting was held and the 
same place as above present I. F. Brainard, G[eo. R. West 
and Chas. H. West. Geo. R. West was electee President 
and Chas. H. West, Secy. & Treas. for the year 1921. The 
Secy, reported Three bids had been received for gas pro¬ 
ducers and a new regenerative furnace at bids ranging from 
$125,000 to $180,000, but on account of the unsettled state 
of business it was deemed best to postpone action on same 
until a later date. It was moved by I. F. Brainard & sec¬ 
onded by G. R. West that Chas. H. West be made General 
Manager of the plant. Ira F. Brainard also moved & Geo. 
R. West seconded -at Geo. R. West & Chas. H. West be each 
awarded $1800 in addition to their 1920 salary out of the 
earnings of 1920. No other business, the meeting ad¬ 
journed.” 

(Signed) CHAS. H. WEST, Secy.” 
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64 Minutes of Directors’ Meeting Held May 9, 1921. 

“A meeting of the Directors of the Westmoreland 
Specialty Co. was held today at the office of the Company, 
at one o’clock P. M. All were present at the meeting. The 
minutes of the previous meeting of Feb. 9 were read and 
approved. The following motion was made by I. F. 
Brainard and seconded by G. B. West. “That the resigna¬ 
tion of Geo. B. West, the President of the Company, under 
date of Apr. 21/21 be accepted and filed and that he be re¬ 
lieved of any further duties from this date May 9,1921.” 

A meeting was called for the Directors to meet May 12/21 
at 4:30 P. M. at the residence of I. F. Brainard, 301 N. 
Hiland Ave. E. E. Pittsburgh, Pa. This notice was made 
in writing and mailed to all the Directors. This meeting 
was called for the purpose of reorganization and any other 
business that might come up at said meeting. 

(Signed) CHAS. H. WEST, 

Secy.” 

Minutes of Directors’ Meeting Held May 12, 1921. 

“A meeting of the Directors of the Westmoreland Spe¬ 
cialty Co. was held at the residence of I. F. Brainard at 301 
N. Hiland Ave., Pittsburgh, Pa., at 4:30 P. M. Present at 
the meeting I. F. Brainard & C. H. West. I. F. Brainard 
was Chairman of the meeting. Moved by I. F. Brainard and 
seconded by C. H. West that Chas. H. West be President 
of the Company for the balance of the year. Moved by 
C. H. West and seconded by I. F. Brainard that Jas. J. 
Brainard be elected Secy. Treas. for the balance of the 
year without salary to June 1,1921. 

After a general discussion of the business the meeting 
adjourned to meet at the Call of the President. 

(Signed) CHAS. H. WEST.” 

Minutes of Directors’ Meeting Held May 27, 1921. 

“Pursuant to written notice of the President, Mr. Chas. 
H. West, a meeting of the directors of the Westmoreland 
Specialty Co. was held on Friday, May 27th, 1921, at 7:30 
o’clock, P„ M., at the residence of Mr. Ira F. Brainard, 301 
N. Highland Ave., Pittsburgh, Pa. Present at the meeting 
Ira F. Brainard and Chas. H. West. James J. Brainard 
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acted as Sec. of the meeting. Minutes of the last meeting 
were read and approved. 

The president reported that the cap in the large fur¬ 
nace having been in bad condition for the past; two months, 
would probably collapse at any moment, therefore the fur¬ 
nace should be closed down and complete repairs made 
which would take approximately eight weeks. 

In the meantime it is the company’s intention to operate 
the three small furnaces, containing twelve pots, which will 
be sufficient to take care of the summer business while the 
large furnace is undergoing repairs. The repairs on the 
main furnace will include a new eye—new cap—and new 
bench. It was also reported that for twenty to twenty five 
years the cap has been out of alignment, the furnace having 
sunk towards the railroad about 14 inches. It was moved by 
Ira F. Brainard and seconded by Chas. H. West that 
65 the necessary arrangements be made with the John 
Eichleay Company, to have the stack raised the 
necessary distance, about 14" so that the cap will be level. 
This motion was una-miously carried. 

It was reported by the President that the uheven-ess of 
the cap shortened its life of the cap two or thrpe years and 
in addition, if the Furnace should sink more;on the rail¬ 
road side, it was liable to drop or fall over bn the main 
line of the R. R. tracks which are only about 30 ft. away and 
the stack is about 85 ft. high. 

On motion of Chas. H. West and seconded by Ira F. 
Brainard, the Treasurer was instructed to ppen an ac¬ 
count with the First Nat. Bank, Pitts. Pa. for company busi¬ 
ness. Motion carried. 

The President also reported that the formejr Pres. Geo. 
R. West, who had charge of the sales, also did direct selling 
and travelled to solicit orders for the company had not 
made any effort to sell or solicit orders by his usual custom 
to travel to New York and other markets, from Feb. 6th, 
1921 to May 14th, 1921. 

It was also reported that he refused to send bnt the price 
lists of the company for 1921 at the request of agents, until 
the early part of May, 1921, at which time he presented his 
written resignation to the company, which was duly ac¬ 
cepted. 

It was moved by Chas. H. West and seconded by Ira F. 
Brainard that the Company purchase and install at once 
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four extra kilns for the Decorating Room as they were 
needed badly in the Decorating room and had been for six 
months. Motion carried: after further general discus¬ 
sion of the business of the company the meeting adjourned. 
(Signed) JAMES J. BRAINARD, 

Secy, pro Tem.” 

Minutes of Meeting of Directors Held Dec. 22, 1921. 

“Special Directors’ Meeting. At a special directors 
meeting held Dec. 22nd, 1921, at 8 o’clock, at the residence 
of Ira F. Brainard, 301 N. Highland Ave. Pittsburgh, Pa. 
there were present Ira F. Brainard and Chas. H. West. 
James J. Brainard acted as Secy, of the meeting. 

The meeting was called to order by the President, Mr. 
Chas. H. West. On motion duly made and seconded, it was 
unanimously voted that the Company purchase the entire 
holdings of director Geo. R. West in the Westmoreland 
Specialty Co. amounting to 328 shares (more or less) of 
the common stock for the flat sum of $60,000.00, cash, and 
that this amount be paid to him on or before Jan. 1st, 1922, 
by Mr. Chas. H. West acting as agent for the Westmore¬ 
land Specialty Co. upon surrender by Geo. R. West or his 
agent the 328 shares more or less of common stock of the 
Westmoreland Spec. Co. duly and properly endorsed in true 
form. 

This stock be placed in the treasury of the Westmoreland 
Specialty Co. for future distribution at the discretion of 
the directors. 

After further general discussion of the business of the 
company, the meeting adjourned. 

(Signed) By JAMES J. BRAINARD, 

Secy, pro Tem.” 

Minutes of Stockholders’ Meeting Held Jan. 19, 1922. 

“Pursuant to written notice mailed the stockholders of 
the Westmoreland Specialty Company on Jan. 4th, 1930, 
notifying them each individually that a meeting of stock¬ 
holders would be held on evening of Jan. 19th, 1922, 
66 as required by the by-laws, said meeting to be held 
at residence of Ira. F. Brainard, 301 N. Highland 
Ave., Pittsburgh, Pa., at 8 o’clock P. M., and signed by the 
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Pres. Chas. H. West, the Dieeting was held aid action as 
follows: | 

Upon roll call there were present Ira F. Brainard, Chas. 
H.' West, and James J. Brainard, representing all the out¬ 
standing stock of the Westmoreland Specialty Co. The 
W. S. Co. having purchased the 328 shares (more or less) 
from and held by Geo. R. West and placed said! stock in the 
Treasury. Mr. Chas. H. West was Chairman pf the meet¬ 
ing. 

The minutes of the previous meeting were read and ap¬ 
proved. The Pres. Chas. H. West read a report of the 
general condition of the business, which report was ac¬ 
cepted and placed on file. The Treasurer stated that his 
report was not fully completed for record but that the com¬ 
pany was in good financial condition and the full detailed 
report would be ready and given at a later nleeting to be 
call- for that purpose at the discretion of the President. 

On motion of Ira.F. Brainard and seconded by Chas. H. 
West, it was unanimously voted that Section II of the By- 
Laws be changed to read “The business of tie said com¬ 
pany shall be managed by a President, Vice President, 
Secretary, Treasurer, a General Manager, a board of two 
directors and such other officers, agents, and factors as the 
company authorizes for that purpose.” 

On Motion duly made and seconded it w T as unanimously 
voted to accept the written resignation of Geo. R. West as 
director of the company under date of December 31,1921. 

On Motion duly made and seconded it was unanimously 
voted that we go into an election of directors for the com¬ 
pany for the ensuing year. Upon the ballots be- duly made 
and cast Chas. H. West and James J. Brainard were elected 
after the Secretary reported that 522 shares were east for 
each and both directors. 

On motion duly made and seconded it was voted to issue 
stock to the amount of $15,000.00 out of the treasury there¬ 
by taking up the full amount of stock wssued to the limit of 
the charter or $100,000.00. On motion duly made and sec¬ 
onded, it was voted that Mr. Chas. H. West be allot-ed for 
the sum of One ($1.00) dollar and other valuable considera¬ 
tions 308 shares of the stock of this company out of the 
treasury stock. 
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On motion duly made and seconded it was voted that Mr. 
Ira F. Brainard be allot-ed for the sum of One ($1.00) dol¬ 
lar and other valuable considerations 169 shares of the 
stock of this company out of the treasury stock. 

No other business, the meeting adjourned. 

(Signed) JAMES J. BRAINARD, 

Secy, pro Tem.” 

Minutes of Directors’ Meeting Held Jan. 19, 1922. 

“A Directors meeting of the new board of directors was 
held at the residence of Ira F. Brainard, 301 N. Highland 
Ave., Pittsburgh, Pa., on evening of Jan. 19th, 1922, at 
10:45 P. M. Present at the meeting Chas. H. West and 
James J. Brainard. 

The minutes of the previous meeting were read and ap¬ 
proved. 

On motion duly made and seconded it was unani- 

67 mously voted that S. Brainard West be elected 
Secretary of the Company. 

On motion duly made and seconded it was voted that the 
salary of the President be $12,000.00 per year. 

On motion duly made and seconded it was voted that the 
salary of the Treasurer be $10,000.00 per year. 

On motion duly made and seconded it was voted that the 
salary of the Secretary be $240.00 per year. 

On motion duly made and seconded it was voted that a 
bonus of $3,000.00 be alloted and paid to Chas. H. West 
and James J. Brainard each and respectively. 

No other 1 business, the meeting adjourned. 

(Signed) JAMES J. BRAINARD, 

Secy.” 

68 The Minute Book of Westmoreland Specialty Com¬ 
pany (petitioner’s Exhibit 2) contains the stock 

ledger of the Company, from which the following stock¬ 
holdings for the respective periods are taken: 

From Jan. 1, 1916, to May 16,1921: 


Ira F. Brainard. 331 shares 

Geo. R. West. 327 “ 

Chas. H. West. 192 “ 


Total . 850 “ 
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From May 16,1921, to Dee. 31, 1921: 


Ira F. Brainard. 301 shares 

Chas. H. West.! 192 “ 

Geo. R. West.j 327 “ 

James J. Brainard. 30 “ 

Total .; 850 “ 


From Jan. 1,1922, to Jan. 19,1922: 

Ira F. Brainard. 

Chas. H. West. 

James J. Brainard. 

In Treasury . 

Total . 


301 shares 
192 “ 

30 “ 

327 “ 

850 “ 


From Jan. 19, 1922, to- 

Ira F. Brainard.... 

Chas. H. West. 

James J. Brainard. . 

Total . 


470 shares 
500 “ 

30 “ 


1,000 “ 


The following is a true copy of petitioner’s Exhibit 3: 


“Geo. R. West, President. Chas. H. West,!Treasurer. 


West Moreland Specialty Company, Makers of High Grade 
Tableware, Grapeville, Pa. | 

Apkl 21,1921. 

To Directors of Westmoreland Specialty Co.:; 

I hereby tender my resignation as President of this Com¬ 
pany to take effect June 1st, 1921. 

(Signed) GEORGE R. WEST. ’ ’ 

69 The following is a true copy of petitioner’s Ex¬ 
hibit 4: 

i 

“To the Officers and Board of Directors of the Westmore¬ 
land Specialty Company, Grapeville, Pa. 

Gentlemen : 

I herewith tender my resignation as a Director in the 
Westmoreland Specialty Company, and request that the 
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same be accepted by your Board of Directors, to take effect 
December 31, 1921, and that from said date I be relieved 
from all further duties and responsibilities in the said 
capacity. 

Witness mv hand and seal this 30th day of December, 
1921. 

(Signed) GEORGE R. WEST, [seal.] 

Witness z 

(Signed) JOHN W. KELTZ.” 

The following is a true copy of a check introduced in 
evidence as petitioner’s Exhibit 5: 

“No. 53310. Pittsburgh, Pa., Dec. 31,1921. 

Westmoreland Specialty Company 

Pay to Chas. H. West or order the sum of $60,000 and 00 
cts. Dollars $60,000.00. 

WESTMORELAND SPECIALTY CO. 

(Sighed) JAMES J. BRAINARD. 

To First!National Bank, Jeannette, Pa. 

(Works and Office at Grapeville, Pa.)” 

The following appears on the back of said cheek: “For 
deposit only. Chas. H. West.” 

The following is a true copy of the check introduced in 
evidence as petitioner’s Exhibit 6: 

“Jeannette, Pa., Dec. 31, 1921. No. 9036. 

The First National Bank 

Pay to the order of Geo. R. West $60,000.00 Sixty Thou¬ 
sand no/100 Dollars. 

(Signed) CHAS. H. WEST.” 

70 The following appears on the back of said check: 

“This cheek given for entire holdings of stock of 
Westmoreland Specialty Co.” “For deposit. Geo. R. 
West.” 

Petitioner’s Exhibits 7, 8, 9, and 10 are stock certificates 
of the Westmoreland Specialty Company, numbers 105, 
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106,107, and 108, for 100 shares, 100 shares, 100 shares, and 
8 shares, respectively, issued to Chas. H. West, on Janu¬ 
ary 19, 1922. 

The 1921 income tax return of the Westmoreland Spe¬ 
cialty Company (petitioner’s Exhibit 11) shows the gross 
sales for that year to he $566,243.57; the net income to be 
$26,777.60; and the compensation paid officers to be $59,- 
300.00. The latter item is explained in a schedule as follows: 

Compensation of Officers. 

Time devoteq. 


Geo. R. West, Pres. (5 mo.). All $3,750.00 

Chas. H. West, Pres. (7 mo.). All | 31,550.00 

Treas. (5 mo.) . All 3,750.00 

Ira F. Brainard. Part j 9,400.00 

J. J. Brainard, Treas. (7 mo.). All 8,250.00 

Mr. Horne, Bookkeeper. All 2,600.00 

Total .|. ■ $59,300.00 


The journal entries recording the transaction whereby 
petitioner acquired the stock of Geo. R. West for $60,000.00 
were originally entered in the journal of petitioner (re¬ 
spondent’s Exhibit F) on December 31, 1921, hs follows: 

$32,700 
27,300 

..... ..j. ... 60,000 
32,706 

. j.... 32,700 

27,300 

. !.... 27,300 

15,000 

. i.... 15,000 

15,000 

. L... 15,000 

71 These entries were posted to the respective ac¬ 
counts in the ledger. Subsequently these entries 
were scratched out and the following journal!entries made 
as of December 31,1921, and posted to the respective ledger 
accounts: ! 


Capital Stock . 

Surplus . 

To Cash . 

Treasury Stock . 

To Capital Stock. 

Plant . 

To Surplus . 

Plant . 

To Surplus . 

Surplus . 

To Capital Stock 
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Treasury Stock . 

Surplus .. 

To Cash . 

.... $32,700 
.... 27,300 

. $60,000 

Surplus . 

To Treasury Stock. 

.... 32,700 

. 32,700 

Plant . 

To Surplus . 

.... 60,000 

. 60,000 

Plant ....: . 

To Surplus . 

.... 15,000 

. 15,000 

Surplus . 

To Plant . 

.... 15,000 

. 15,000 


The foregoing is a true and correct statement of all the 
evidence offered at the hearing which is material to the 
errors assigned, except that the following exhibits shall be 
considered part of the record and any one or all of them 
shall be transmitted by the Clerk of the Board to the Clerk 
of the Court upon the written request of either party, 
namely: 

Exhibit 2, being the Minute book of the petitioner. 

Exhibit 11, being the income tax return of petitioner for 
the year 1921. 

Exhibit F, being the journal of petitioner. 

Exhibit G, being the private ledger of petitioner. 

GEO. E. H. GOODNER, 

Attorney for Petitioner, 
Address: Munsey Building, Washington, D. C. 

Respondent has no objection to the foregoing statement 
of evidence. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

S. 

Approved and ordered filed this 11th day of Dec. 1930. 

(Sgd.) ERNEST H. VAN FOSSAN, 

Member. 

Now, Jan. 14, 1931, the foregoing Statement of Evidence 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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72 United States Board of Tax Appeals, j Filed Dec. 

11, 1930. i 

United States Board of Tax Appeals. 

Docket No. 18835. 

Westmoreland Specialty Co., Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

To the Clerk of the U. S. Board of Tax Appeals: 

Will you please include in the transcript of record for 
the Court of Appeals of the District of Columbia the fol¬ 
lowing : 

1. The docket-entries of proceedings before’ the Board. 

2. The pleadings before the Board. 

3. The motion of respondent to limit the hearing, in ac¬ 
cordance with Rule 52 (a) and (6) of the Board’s rules, 
which motion was granted January 18, 1929. 

4. The findings of fact and opinion of the Board, pro¬ 
mulgated January 16, 1930. 

5. The decision of the Board entered January 17, 1930. 

6. Stipulation as to Court of Review. 

7. The petition for review. j 

8. The statement of evidence as settled by the Board. 

Respectfully, 

GEO. E. H. GOODNER, 

Attorney for Petitioner, 
Address: Munsey Building, Washington, D. C. 

I hereby accept service of a copy of the foregoing desig¬ 
nation of record this 11th day of December, 1930. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Btespondent. 

S. 

Now, Jan. 14, 1931, the foregoing Prascipe certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 






72 


WESTMORELAND SPECIALTY CO. VS. 


73 United States Board of Tax Appeals. 

Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for the preparation of the evi¬ 
dence and transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding in the 
Court of Appeals of the District of Columbia, be and it is 
hereby extended to October 13,1930. 

(Signed) JOHN M. STERNHAGEN, 

Member. 

Dated Washington, D. C., Sept. 11,1930. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

74 United States Board of Tax Appeals, Washington. 

Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 

v. 

Commissioner op Internal Revenue, Respondent. 

Order. 

This proceeding having been called from the Day Calen¬ 
dar of October 8, 1930, for approval of statement of evi¬ 
dence sur petition for review and on motion of respondent 
and consent of counsel for the petitioner, it is 
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Ordered that the time for settlement of the evidence sur 
petition for review be and hereby is extended to October 
22,1930 and that the time for transmission of the record to 
the Court of Appeals of the District of Columbia, be ex¬ 
tended to November 12, 1930. 

(Signed) PERCY W. PHILLIPS, 

Member. 

Dated Oct. 8, 1930. 

i- ! 

A true copy. Teste: 

B. D. GAMBLE, I 

Cleric. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk D. S. Board of Tdx Appeals. 

75 United States Board of Tax Appeals. 

Docket No. 18835. 

Westmoreland Specialty Co., Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the respondent, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record si\r petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to December 12,1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Nov. 8,1930. 

A true copy. Teste: 

B. D. GAMBLE 

CUrk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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76 United States Board of Tax Appeals. 

Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to January 12, 1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Dec. 11,1930. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

77 United States Board of Tax Appeals. 

Docket No. 18835. 

Westmoreland Specialty Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro- 
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ceeding in the Court of Appeals for the District of Colum¬ 
bia, be, and it is hereby extended to January 31, 1931. 
(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Jan. 12,1931. 

j 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk. j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals^ No. 5345. 
Westmoreland Specialty Co., appellant, vs. David Burnet, 
Commissioner of Internal Revenue. Court jof Appeals, 
District of Columbia. Piled Jan. 24, 1931. j Henry W. 
Hodges, Clerk. 
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IN THE 


ijrart of J[ppeak, |isirkt of ^olumfea 


Januaby Teem, 1931. 


No. 5345. 


Westmoeeland Specialty Company, Appellant, 

v. 

David Buenet, Commissionee of Inteenal Reve¬ 
nue, Appellee. 


On Petition for Review of Decision of the United States 
Board of Tax Appeals. 


APPELLANT’S BRIEF. 


I. STATEMENT OF THE CASE. 

This case is before the Court on petition for review 
of the findings of fact, opinion, and decision of the 
United States Board of Tax Appeals in the appeal of 
Westmoreland Specialty Company, 18 B. T. AJ 847. 
The Board promulgated its findings of fact and opinion 
on January 16th, 1930 (R. 11-19), and entered its 
decision on January 17th, 1930, wherein it held that 
there was a deficiency in income tax for the yean 1921 
of $10,471.16 (R. 19). 

In its 1921 income tax return appellant took a deduc¬ 
tion of $30,800.00 representing the par value of 308 
shares of its capital stock, which it had agreed in June, 
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1921, to give to one Charles H. West as compensation 
for past services and for continuing with the Company 
as its President and Manager at a time when his 
withdrawal from the Company would have been dis¬ 
astrous. The Commissioner of Internal Revenue, in 
auditing said return, disallowed said deduction. He 
likewise disallowed appellant’s claim for special assess¬ 
ment of its profits taxes under the provisions of Section 
327 and 328 of the Revenue Act of 1918 and 1921. 

The Board of Tax Appeals sustained the Commis¬ 
sioner of Internal Revenue. 

II. FACTS. 

Westmoreland Specialty Company, appellant, is a 
corporation organized under the laws of Pennsylvania 
in 1889 and with principal office at Grapeville, Pa. 
Ever since organization it has been engaged in the 
business of manufacturing and selling glassware (R. 12). 

Tfhe authorized capital stock of said corporation was 
$100,000.00, consisting of 1000 shares of the par value 
of $100.00 per share. On January 1, 1921, only 850 
shares were outstanding. These shares were owned as 
follows (R. 12). 


Ira F. Brainard.331 shares 

George R. West.327 shares 

Charles H. West-.192 shares 

Total.850 shares 


On May 16, 1921, Ira F. Brainard transferred 30 
shares of his stock to his son, James J. Brainard. There 
were no further transfers of shares in 1921 until De¬ 
cember 31st. On that day the corporation acquired 
the 327 shares of George R. West and they became 
treasury stock (R. 35, 67). 
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For many years prior to 1921 there were only the 
three stockholders who were also the directors. George 
R. West had been President and Manager ofj the 
Company and his brother, Charles H. West, had been 
Secretary-Treasurer. The duties of the former Were 
to look after the manufacturing, the preparation of 
new samples and styles of glassware, and the selling 
end of the business. The latter had charge of the office, 
the accounting, finances, collections, and the purchasing 
of supplies and materials in addition to his official 
duties as Secretary-Treasurer. During his long period 
of service he became familiar with the details of the 
business so that he could carry on in the absence of 
his brother George. He negotiated all loans for the 
Company and personally endorsed them, thus becoming 
personally liable. Mr. Ira F. Brainard was old and 
inactive in the corporation except to advise and assist 
in financial matters. The three constituted the Board 
of Directors during 1921, George R. West tendering his 
resignation effective December 31st, 1921 (R. 12, 27, 
28, 29, 42, 67-68). | 

During 1920 the actions of George R. West arid his 
conduct of the business became so unsatisfactory to 
the other two directors that on February 9th, 1921, 
Charles H. West was elected Manager and thereafter 
the entire burden of the business fell upon him. From 


that time on George West not only failed to function 
satisfactorily as President, but failed to send out 
samples of new glassware and price lists to resident 
agents, failed to solicit orders, made no effort to acquire 


business, and did what he could to disorganize and 
injure the business. Affairs became so bad that on 
April 21st, 1921, he tendered his resignation as presi¬ 
dent, to take effect June 1st, 1921 (R. 13, 28, 29, 30, 
37, 55, 62-3, 67). Said resignation was accepted by 
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the directors in meeting held May 9th, 1921 (R. 62) and 
George R. West was relieved of any further duties 
after that date. On May 12th, 1921, Charles H. West 
was elected President of the Company in lieu of George 
R. West, resigned, and James J. Brainard, son of Ira 
F. Brainard, was elected Secretary-Treasurer for the 
balance of the year (R. 62). 

Appellant’s business was highly specialized and the 
only persons who were familiar with the details so that 
they could carry on successfully were the two West 
brothers. When George R. West lay down on the job 
and resigned as president, the only other person who 
had immediate knowledge and experience necessary to 
handle the business was Charles H. West. He was the 
small stockholder and, rather than assume the presi¬ 
dency and all the responsibilities and burdens of the 
entire business at the salary he had been receiving in 
the 1 past, he indicated his intention to resign also. 
Furthermore, George R. West, immediately upon 
resigning as president, organized a new corporation and 
went into competition with appellant and started a 
price war on glassware (R. 28, 33, 34, 35,41, 57). 

Something had to be done to save the Company and 
in June, 1921, the directors agreed with Charles H. 
West to purchase all of the stock which George R. 
West owned, consisting of 327 shares, and to pay 308 
shares of same over to Charles in consideration of his 
past services and of his continuing with the Company 
as president and manager. Thereafter Charles H. 
West took over the full management and responsibility 
of the business and continued with the Company as 
president and manager, as well as continuing to direct 
the office of secretary and treasurer (R. 33, 34, 39, 46, 
49). 

At the time the aforesaid agreement was made in 
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June, 1921, appellant had an offer from George R. 
West to sell his stock for $60,000.00 and appellant was 
financially able to make the purchase at that time, but, 
because delay was beneficial, did not consummate! the 
deal until December 31st, 1921, at which timje it 
acquired for $60,000.00 cash the said 327 shares |and 
turned them into the treasury. On January 19, 1922, 
pursuant to the aforesaid agreement, appellant trans¬ 
ferred to Charles H. West 308 shares of said stock which 
had cost it $56,514.92 (308/327 of $60,000.00). (Rl 13, 
14, 34, 35, 40, 41, 43, 44, 46-50, 56-7.) 

Said payment was charged up as expense of appellant 
on December 31st, 1921, to the extent of the par vjalue 
of the stock, and in rendering its income tax return for 

1921 appellant claimed said amount, $30,800.00, as 
a deduction. The fair market value of said stock in 
June, 1921, and December, 1921, was $100.00 per share, 
although appellant was compelled to pay almost 
twice that amount in order to obtain the stock from 
George R. West (R. 36, 45, 48, 51, 52). 

In auditing appellant’s 1921 return, the Commis¬ 
sioner of Internal Revenue disallowed the said deduc¬ 
tion of $30,800.00 on the ground that the stock] was 
not actually transferred to Charles H. West imtjil in 

1922 and on the further ground that the payment of 
money for stock was a capital transaction which would 
benefit the corporation perpetually (R. 60). 

III. ASSIGNMENTS OF ERROR. 


The petition for review sets forth the following 
assignments of error: 

1. The Board erred in failing to find that petitioner 
kept books and accounts on the accrual basis. 

2. The Board erred in finding and holding that 
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George R. West advised James J. Brainard, the newly- 
elected treasurer in 1921, “to a considerable degree 
as to the performance of his duties, which included the 
purchase of materials.” 

3. The Board erred in holding that there was no 
specific evidence that Charles H. West made extra¬ 
ordinary efforts to increase sales during 1921 beyond 
those that should have been made by one in his position. 

4. The Board erred in holding that George R. West 
was responsible for the sales of petitioner made during 
the months January to May, inclusive, 1921. 

5. The Board erred in holding that a large part of 
the total sales for 1921, amounting to $566,000.00, was 
negotiated by persons other than Charles H. West. 

6. The Board erred in holding that the business of 
petitioner was not in a precarious condition in May, 
1921, when Charles H. West was elected president. 

7. The Board erred in holding that extraordinary 
efforts above and beyond those reasonably to be ex¬ 
pected of a president were not necessary and were not 
performed by Charles H. West in 1921. 

8. The Board erred in holding that the 308 shares 
of stock were not issued to Charles H. West for services. 

9. The Board erred in failing to find that in June, 
1921, the directors of petitioner promised the 308 
shares of stock to Charles H. West for past services and 
as an inducement for him to assume the duties of presi¬ 
dent and manager of the business. 

10. The Board erred in holding that the purpose of 
paying the 308 shares to Charles H. West was to divide 
the 1000 shares of stock equally between Charles H. 
West and the Brainard family “and for no other pur¬ 
pose.” 

11. The Board erred in basing its decision on frag¬ 
mentary bits of the testimony and not on the whole 
evidence. 
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12. The Board erred in holding that the market 
value of the 308 shares of stock delivered to Charles 
H. West, 830,800.00, which was also the par yalue 
thereof, was not deductible in computing income for 
1921. 

13. The Board erred in failing to find and hold! that 

the entire cost to petitioner of said 308 shares, in the 
amount of $56,514,92, was deductible in computing 
income for 1921. j 

14. The Board erred in failing to find and hold that 
petitioner was entitled to have its profits tax for' 1921 
computed under the provisions of Sections 327 and 328 
of the Revenue Act of 1921, after it had held that the 
value of the 308 shares was not deductible. 

IV. QUESTIONS PRESENTED. 

A. The Board’s findings and holdings are not;com¬ 
plete and not in accordance with the evidence. 

This question comprehends the first eleven assign¬ 
ments of error. j 

B. Appellant is entitled to deduct from 1921 income 
the sum of $30,800.00 in respect of the 308 shares of 
its capital stock, which it paid over to Charles H.j West 
as compensation for services in accordance with the 
agreement made in June, 1921. 

This question comprehends the twelfth and thirteenth 
assignments of error. 

C. The petition for review alleges error on the part 
of the Board in denying special assessment under 
Sections 327 and 328 of the Revenue Act of! 1921 
(14th assignment of error). Since the petition was filed 
however, this Court has held in Kekaha Sugar Company, 
Ltd. v. Burnett, 50 Fed. (2d) 322, that it has no; juris- 
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diction to review a decision of the Board in rejecting a 
claim for special assessment. That decision disposes 
of this question. 


V. ARGUMENT. 

For many years prior to 1921 George R. West had 
been President and Manager of Westmoreland Specialty 
Company, appellant. His duties were to look after 
sales, new patterns and manufacturing, in addition to 
having general supervision. His brother (Charles H. 
West) was Secretary-Treasurer of the Company during 
the same period. The latter’s duties consisted princi¬ 
pally in looking after accounts, collections, and the 
purchase of supplies, but during the long period of his 
service he became acquainted with the various details 
of the business so that he could substitute for George 
and carry on during the latter’s absence. The two West 
brothers were the only persons familiar with the details 
of the business. There was a third stockholder and 
director, Mr. I. F. Brainard, but he was old and took no 
part in the running of the business. His services con¬ 
sisted mainly in advising and in loaning money to the 
Company when it needed money for payrolls and other 
purposes. 

For some time prior to 1921 George R. West had been 
doing things which were objectionable to the other two 
directors and not for the best interests of the business. 
His conduct was so unsatisfactory that in 1920 his 
brother, Charles, and Mr. Brainard, made strenuous 
objection and on February 19,1921, Charles was elected 
general manager. After that time George paid little 
attention to business and on April 21, 1921, tendered 
his resignation as president. At a special meeting of the 
directors called for the purpose on May 9, 1921, his 
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resignation was accepted. He resigned as a director 
of the corporation on December 30, 1921. 

The only other person who had an intimate knowledge 
of the business and who could run it successfully was 
Charles H. West. On May 12, 1921, he was elected 
president but, owing to his small interest in the Com¬ 
pany and his aversion to splitting with his brother 
George, he refused to accept the presidency and its 
responsibilities and to continue with it as manager at 
the salary he had been receiving. He preferred to 
withdraw from the business and lose his investment 
therein rather than to go ahead on that basis. Without 
him the business could not have succeeded. 

At a special meeting of the directors, held in June, 
1921, it was agreed with Charles H. West that the 
corporation should purchase all of the stock held by 
George R. West, and that 308 shares of it should 
be turned over to Charles H. West in consideration of 
his past services at a low salary and in consideration of 
his continuing with the business as president and 
manager. At that time the corporation had ample 
funds with which to purchase George West’s stock, but 
the deal was not consummated for some time because 
of the latter’s action in organizing a rival corporation 
and starting a price war. Appellant did not want to 
put additional funds in George’s hands until it was too 
late for him to use them to the detriment of appellant’s 
early business in 1922. However, on December 31, 
1921, George West’s entire stockholdings, consisting of 
327 shares, were purchased for $60,000.00 cash. Said 
shares remained in the Treasury until January 19,; 1922, 
at which time the said 308 shares were transferred to 
Charles H. West. The stockholders in annual meeting 
at that time approved the action taken by the directors 
in June, 1921, and authorized the transfer of said 308 
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shares to Charles H. West for $1.00 and other valuable 
considerations. 

With this preliminary statement the questions set 
out above will now be taken up and discussed in detail. 

A. 

THE BOARD’S FINDINGS AND HOLDINGS ARE 

NOT COMPLETE AND NOT IN ACCORDANCE 

WITH THE EVIDENCE. 

The Board’s findings of facts are set out on pages 12 
to 15, inclusive, of the printed record. Allusion to 
other facts is made in the opinion appearing on pages 
16 to 19, inclusive, of the printed record. The findings 
are acceptable as far as they go but are so incomplete 
that it was necessary to transmit in the record all of 
the evidence. The Board’s failure to find and its 
erroneous findings make possible its decision. 

1. The Board erred in failing to find that petitioner 
kept books and accounts on the accrual basis. 

Section 212 (b) of the Revenue Act of 1921 provides 
as follows: 

“The net income shall be computed upon the 
basis of the taxpayer’s annual accounting period 
(fiscal year or calendar year, as the case may be) 
in accordance with the method of accounting 
regularly employed in keeping the books of such 
taxpayer;” 

While the foregoing provision applies to individuals, 
the same provision is made applicable to corporations 
by Section 232 of the 1921 Act. 

Mr. H. V. Home, who was bookkeeper for appellant 
during 1921 and for a number of years prior thereto, 
testified that the books were kept on the accrual basis 
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(R. 55). This testimony is uncontradicted and is 
corroborated by that of Charles H. West (R. 36) and 
James J. Brainard (R. 47) and it therefore appears that 
the Board should have made such a finding. 

In determining what year an item of expenditure is 
deductible, it is important to know whether the; tax¬ 
payer was on the accrual or cash receipts and disburse¬ 
ments basis. If the former, then the deduction is 
allowable in the year in which it accrues; that is, When 
all of the events have occurred that fix the liability. 
V. S. v. Anderson, and U. S. v. Yale and Towne '\Mfg. 
Co., 269 U.S. 422; 46 S. Ct. 131. 

The Board gives no indication of what it considered 
to be appellant’s basis of keeping the books and render¬ 
ing returns. Obviously, if it considered appellant to be 
on the cash receipts and disbursements basis, that would 
be in line with the Commissioner’s holding and Would 
tend to support the Board’s position, when the 308 
shares of stock were not actually delivered to 
Charles H. West until in January, 1922. But on the 
accrual basis, it matters not when payment is actually 
made. The controlling factor is when the obligation 
first arises. i 


2. The Board erred in finding and holding that George 
R. West advised Janies J. Brainard, the newly 
elected treasurer in 1921, “to a considerable 
degree as to the performance of his duties, Which 
included the purchase of materials.” 

In its findings of fact the Board said (R. 13): 

“Consequently, during the year 1921 George 
R. West advised him (James J. Brainard) to a 
considerable degree as to the performance of his 
duties, which included the purchase of materials.” 
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There is absolutely no evidence in the record to 
support the foregoing statement, but on the contrary 
there is evidence which shows that Charles H. West 
advised James J. Brainard to a considerable degree 
as to the performance of his duties during the year 1921 
(R. 47). It is possible that the Board’s statement is 
an inadvertent error, but nevertheless there is no 
evidence to support the statement and it constitutes 
an erroneous finding in the Board’s published findings 
of fact and possibly nourishes some of the other errone¬ 
ous holdings discussed hereinafter. 

3. The Board erred in holding that there was no 
specific evidence that Charles H. West made 
extraordinary efforts to increase sales during 
1921 beyond those that should have been made 
by one in his position. 

In its opinion the Board said (R. 17): 

“There is no specific evidence that he (Charles 
H. West) personally made any extraordinary effort 
to increase sales during 1921 beyond those that 
should have been made by one in his position.” 

Charles H. West testified that: 

“When George R. West resigned there was no 
one else connected with the Company who was 
familiar with its affairs and familiar with the 
manufacturing of glass and the sale and distribu¬ 
tion of the Company’s products; that after the 
said resignation he personally assumed the duties 
of George R. West, in addition to his own duties 
as Secretary-Treasurer; that James J. Brainard, 
who was elected Secretary-Treasurer, when he 
became President, was not familiar with the duties 
of the position; that there was no one con- 
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nected with the Company capable of relieving 
him of the additional duties imposed upon him 
by reason of the resignation of his brother and 
he was required to spend more time; as 
President of the Company than he had beep re¬ 
quired to formerly; that prior to the resignation 
of his brother he arrived at the plant about j 9:30 
in the morning and left about 4 o’clock in the 
afternoon; that after said resignation for; two 
years he got to the factory at 8 o’clock in the morn¬ 
ing and got home in the evening sometimes at 
6 o’clock and sometimes at 7; that it was at least 
a 12-hour job at the factory besides his work at 
home and traveling on Sunday to be back at the 
factory on Monday;” (R. 28-29.) 


The foregoing testimony of Mr. West is uncohtra- 
dicted. It simply means this—that Mr. West, after 
being elected manager on February 9, 1921, and after 
the resignation of his brother as president on April 21, 
1921, was compelled to do two men’s work. It is there¬ 
fore difficult to understand how the Board could make 
the statement that it did. 

The record plainly shows that George R. West lay 
down on the job throughout 1921 and that Charles 
H. West was compelled to assume the duties which 
both of them had performed before. The object of the 
business was to manufacture and sell glassware and, 
when Charles H. West did double duty, that certainly 
was an extraordinary effort to increase business, beyond 
any effort that he would otherwise have put forth] 

The record shows that appellant had but one travel¬ 
ling salesman (R. 29) but that he did not call on certain 
customers, who consumed about half of the appellant’s 
output. Charles H. West testified that he persopally 
was responsible for about $250,000.00 of sales in 1921 
(R. 31). The Board found as a fact (R. 15) that the 
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total sales for 1921 were approximately 1566,000.00. 
It is therefore apparent that when Charles H. West 
not only had the responsibility of running the entire 
plant, but also effected sales to the extent of almost half 
the total for the year, he must have put forth extra¬ 
ordinary efforts, and it is difficult to understand on what 
the Board bases its conclusion and statement that he 
made no extraordinary effort. 

4. The Board erred in holding that George R. West 
was responsible for the sales of petitioner made 
during the months January to May, inclusive, 
1921. 

In its opinion the Board said (R. 16): 

“The books of the Company also show that the 
sales made by the Company in January, February, 
March, April, and May, 1921, during which George 
R. West was President of petitioner, were approxi¬ 
mately the same in amount as those for the same 
months of 1920.” 

The Board thereby implied that George R. West, 
and not Charles H. West, was responsible for the sales 
made up to the time of the former’s resignation as 
president in April, 1921, but the Board overlooked 
the fact that Charles H. West was elected general 
manager on February 9, 1921 (R. 61), even though 
George R. West continued nominally as president until 
in May (R. 13, 62). It is thus apparent that while 
George R. West did not resign until April 21 (R. 67), 
the duties formerly devolving on him as manager fell 
heavily upon Charles H. West early in 1921, and that 
the latter must be given credit for keeping the sales up 
to what they were in 1920. 
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It thus appears that the Board misconstrued the 
testimony and erroneously assumed that Geoifge R. 
West continued to produce the business until June 1 , 
1921. 

5. The Board erred in holding that a large part of 
the total sales for 1921, amounting to $566,000, 
was negotiated by persons other then Charles 
H. West. 

In its opinion the Board said (R. 17): 

“In fact, the book entries as to commissions 
paid to resident sales agents and as to travel 
expense indicate that a large part of the sales for 
1921, which amounted in total to approxiinately 
$566,000.00, was negotiated by persons other than 
Charles H. West.” 

| 

Obviously the Board’s statement is based on an 
erroneous assumption or premise, whereas the positive 
testimony of Charles H. West, on cross-examination, 
stands uncontradieted to the effect that 

“he made sales directly, as the result of his visits, 
in the amount of about $250,000.00.” (R.| 43.) 

The Board found as a fact that appellant paid 
commissions in the amount of $23,000.00 at the rate 
of 10% on sales made in 1921 (R. 15). But this accounts 
for only $230,000.00 of the total sales of $566,000.00. 
Appellant sold Woolworth’s, Marshall Fields,; Rust- 
craft, Devilbiss, and others on such a close margin 
that there was no room for an agent’s commission, and 
the agents were not permitted to call upon these 
customers (R. 43). These large buying customers 
took about half the output of appellant and this business 
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was solicited and handled largely by Mr. Charles H. 
West in 1921 (R. 31). 

6. The Board erred in holding that the business of 

petitioner was not in a precarious condition in 
May, 1921, when Charles H. West was elected 
president. 

7. The Board erred in holding that extraordinary 

efforts above and beyond those reasonably to be 
expected of a president were not necessary and 
were not performed by Charles H. West in 1921. 

In its opinion the Board said (R. 17): 

“It can not be said, therefore, that the evidence 
leads to the conclusion that the plant or the busi¬ 
ness was in a precarious condition in May, 1921, 
when Charles H. West was elected President of the 
petitioner or that extraordinary efforts above and 
beyond those reasonably to be expected of him 
were necessary or were performed by him.” 

The foregoing is a conclusion predicated upon 
erroneous findings and failures to find. 

The undisputed facts show that prior to 1921 the 
two West brothers had had entire charge of the business; 
that George R. West was president and manager, and 
that in placing his two young sons at the head of two 
important departments he had disorganized and de¬ 
moralized the employees (R. 29); that he was neglecting 
his duties (R. 30, 37-8); that repairs were badly 
needed (R. 31); that the gas bill was several times what 
it should have been (R. 32); that agents had not been 
furnished with the list of new specialties displayed in 
January, 1921, at the Pittsburgh show (R. 30); that 
Charles H. West, the smallest stockholder, was not 
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inclined to go on with the business at the salary he had 
formerly been receiving and assume the burdens and 
duties that had formerly been borne by both himself 
and his brother (R. 34-5, 40); and finally that there 
was no one else who was familiar with the business to 
the extent that he could come in and carry on (R. 57). 
It seems that these facts are sufficient to refute the 
Board’s opinion that the business was not in a pre¬ 
carious condition in May, 1921, when Charles H. West 
was elected president, and that extraordinary efforts 
above and beyond those reasonably to be expected of 
him were not necessary and were not performed by him. 

It must have been a precarious situation when it was 
necessary to promise Charles H. West 308 shares of 
stock, which had to be purchased at almost twice its 
value, in order to induce him to assume the burdens 
and responsibilities alone. Business organizations 
could hardly be expected to make such deals hnd the 
controlling director-stockholder could hardly be ex¬ 
pected to consent to such a shrinkage in the value of 
his own holdings, if it were not to avoid the more serious 
impending consequences of the precarious condition. 
Without Charles H. West, the business was doomed to 
failure. 

It is submitted that a reading of the entire record 
leads to the conclusion that the Board was wrong when 
it held that the business was not in a precarious condi¬ 
tion and did not require the extraordinary efforts of 
Charles H. West. 

8. The Board erred in holding that the 308 shares of 
stock were not issued to Charles H. West for 
services. 

In its opinion the Board stated (R. 17): 

“The evidence impels us to the conclusion that 
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the 308 shares of Treasury Stock issued to Charles 
H. West were not issued to him as payment for 
services rendered.” 

The evidence shows that Charles H. West intended to 
withdraw from the Company rather than go ahead and 
assume the additional responsibility of running the 
business by himself (R. 34-5, 40). He was the smallest 
stockholder and could not dictate the policies. It is 
unreasonable to suppose that any such amount as 
$30,800.00 in stock would have been paid to him or 
that Ira F. Brainard, the largest stockholder, would 
have consented to any such payment if it had not been 
necessary to have his services. Charles H. West had 
never been fully compensated for the services which he 
had rendered in the past and, in consideration of these 
services and the further consideration that he would 
continue with the Company and assume the full re¬ 
sponsibility, it was agreed that he should have the 308 
shares of stock. It is inconceivable that any other 
motive prompted appellant. The very nature of the 
transaction in the light of the facts impels the opinion 
that the stock was given for services and nothing but 
services. 

9. The Board erred in failing to find that in June, 1921, 
the directors of petitioner promised the 308 shares 
of stock to Charles H. West for past services and 
as an inducement for him to assume the duties 
of president and manager of the business. 

Although the undisputed testimony shows that the 
directors of appellant in June, 1921, promised Charles 
H. West 308 shares of stock for past services and as an 
induefement for him to assume the duties of president 
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and continue as general manager of the business, in 
addition to the duties he was already performing, the 
Board failed to make such a finding and thereby erred 
(R. 33, 34, 35, 36, 46, 57). ! 

10. The Board erred in holding that the purpose of 
paying the 308 shares to Charles H. West was to 
divide the 1000 shares of stock equally between 
Charles H. West and the Brainard familjf “ and 
for no other purpose.” 

In its opinion the Board said (R. 17-18): ; 

“The preponderance of evidence convinces us 
that the treasury stock was distributed j in the 
amounts stated in the findings of fact for the 
purpose of dividing the 1000 authorized shares 
equally between Charles H. West and the Brainard 
family, and for no other purpose.” 

In this statement the Board failed to discern between 
the purpose of the act and the act itself. There is no 
dispute about the fact that after the 308 shares were 
delivered to Charles H. West he then held half of the 
total authorized stock of appellant company. Of course 
that was the intention before the transfer was made, but 
there is a difference between the intention andjthe pur¬ 
pose of the intention. Here we are not particularly 
concerned with the number of shares of stock which 
Charles H. West received—that is, whether he received 
enough stock to cause him to hold half of the total 
amount outstanding, or whether he received a lesser or 
greater amount. The thing we are concerned with is 
the purpose of the transaction and, in the light of the 
evidence, it is submitted that that purpose could be no 
other than to induce Charles H. West to continue as 
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president and manager and to compensate him for 
services. 

11. The Board erred in basing its decision on frag¬ 
mentary bits of the testimony and not on the 
whole evidence. 

It has been shown that the Board failed to find that 
appellant kept books and rendered returns on the 
accrual basis. It has been shown that the Board over¬ 
looked the fact that Charles H. West was responsible 
for nearly 50% of the sales made by appellant company 
in 1921. It has been shown that the Board erroneously 
found and held that George R. West advised James J. 
Brainard, the newly elected treasurer in 1921, to a 
considerable degree as to the performance of his duties 
which included the purchase of materials throughout 
1921. It has been shown that the Board overlooked the 
fact that Charles H. West made extraordinary efforts 
in 1921 beyond those that should have been made by 
one in his position, except for the fact that he alone 
was familiar with the details of the business. It has 
been shown that the Board overlooked the facts which 
showed that the business was in a precarious condition 
in 1921 when George R. West was relieved of the presi¬ 
dency. It has been shown that the Board overlooked 
the reason for the transfer of 308 shares of stock to 
Charles H. West and held that the transfer was merely 
for the purpose of making an even distribution of 
stock and for no other purpose. 

In view of all of these errors committed by the 
Board, it is submitted that its decision in this case was 
based on fragmentary bits of testimony and not on 
the whole evidence. 
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B. 

APPELLANT IS ENTITLED TO DEDUCT FROM 1921 
INCOME THE SUM OF $30,800.00 IN RESPECT 
OF THE 308 SHARES OF ITS CAPITAL STOCK 
WHICH IT PAID OVER TO CHARLES H. WEST 
AS COMPENSATION FOR SERVICES IN ACCORD¬ 
ANCE WITH THE AGREEMENT MADE IN JUNE, 
1921. 


The stock was promised in 1921 and delivered in 
January, 1922. But appellant was in possession of the 
stock on December 31, 1921, and was in a position to 
comply with its agreement. The Commissioner of 
Internal Revenue disallowed the deduction in the 1921 
return because the stock was not delivered until in 1922, 
and for the further reason that the purchase of the 
stock resulted in a perpetual benefit to the corporation 
(that is, was a capital expenditure or investment) 
(R. 60). 

The statute involved is Section 234 (a) (1) of the 
Revenue Act of 1921, which reads as follows: 


“See. 234 (a) That in computing net income 
* * * there shall be allowed as deductions: 

(1) All the ordinary and necessary expenses 
paid or incurred dining the taxable year in parrying 
on any trade or business, including a reasonable 
allowance for salaries or other compensation for 
personal services actually rendered. * * *” 


The question then resolves itself logically into four 
subdivisions, viz: 


a. The value of the stock conveyed. 

b. The nature of the expenditure. 

c. The reasonableness of the compensation. 

d. The year in which the deduction should 

allowed. 


be 
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A discussion of these propositions follows: 

a. The value of the stock exchanged. 

Appellant paid $56,514.92 for the 308 shares trans¬ 
ferred to Charles H. West, or nearly $200.00 per share 
(308/327 of $60,000.00). That was the price which 
George R. West demanded at the time he resigned as 
president (Board’s findings, R. 13). Four or five years 
before 1921 two shares of the stock had changed owner¬ 
ship at $100.00 per share (R. 36). The book value of 
the stock in 1921 was the price which George R. West 
asked for it and which appellant paid. Charles H. 
West testified (R. 36) that ‘ ‘they always put the market 
value at $100.00 per share” and that “he considered the 
market value to be $100.00 per share.” 

In view of these facts it appears that there can be no 
question but that the 308 shares were worth par in 
June and in December, 1921, and that the total value 
of the stock pledged to and delivered to Charles H. West 
was at least $30,800.00. 

As corroborative of this value, the record shows that 
Charles H. West included $30,800.00 in his 1921 in¬ 
come tax return as income in respect of the said 308 
shares of stock and that he paid a tax thereon of some 
$5,000.00 (R. 37). If it had not been worth $30,800.00 
he would hardly have included that amount in his 
return. 

No question has been raised by the Commissioner or 
the Board as to the value of the 308 shares, but in view 
of the foregoing it is submitted that the value thereof 
was at least $30,800.00. 

b. The nature of the expenditure. 

As stated above, one of the grounds on which the 
Commissioner disallowed the deduction by appellant 



23 


was that it was in the nature of a capital expenditure. 

Expenditures constitute either capital expenditures 
or deductions from income. In purchasing said stock 
for the purpose of transferring it to Charles HI West, 
appellant expected nothing for the cash outlay by way 
of an investment or capital expenditure. The purpose 
was to procure the continuance of Charles H. West as 
its manager in order to overcome a serious situation in 
appellant’s business. While the purchase of the stock 
standing alone might be a capital expenditure, the 
acquisition of it put appellant in a position to discharge 
its obligation created in June, 1921. Appellant does 
not claim the deduction from income because! of the 
purchase, but because of the obligation created in 
June, 1921. In other words, appellant was not making 
an investment, but was discharging a liability created 
in June, 1921. j 

The case is not different from one in which a person 
in this country has an obligation payable in a foreign 
country and in the money of that country. He must 
purchase exchange with which to pay his obligation. 
Who would say that in such a case he was making an 
investment and that the expenditure was a capital 
expenditure? 

In the appeal of Jerecki Mfg. Co., 12 B. T. A. 1165, 
the Board held that a sum paid to retain an employee 
in its service is a deductible expense. 

It is therefore submitted that the promise to pay 
Charles H. West the 308 shares of stock for;services 
was not a capital expenditure, but was one Which is 
deductible in computing income. 

c. The reasonableness of the compensation. 

Neither the Commissioner of Internal Revenue nor 
the Board raised the question of reasonableness of the 
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compensation promised and paid to Charles H. West. 
Since it was not at issue below it can not be raised here 
(3 C. J. 689, and numerous cases there cited). 

In Brampton Woolen Co. v. Com., 45 Fed. (2d) 327, 
the Circuit Court of Appeals, First Circuit, held that 
salaries paid by the corporation in 1919 were deductible 
in 1918, when there had been an informal agreement 
by the directors in 1918 to pay them and the corporation 
was on the accrual basis. The case was remanded to 
the Board with instructions to determine the reasonable¬ 
ness of the salaries in question. But there the question 
of reasonableness was at issue and the Board had re¬ 
fused to make a finding because that was a moot 
question in view of its holding that the salaries were 
not deductible in 1918. 

Likewise in Independent Ice and Cold Storage Co. v. 
Com., 50 Fed. (2d) 31, where the Circuit Court of 
Appeals, Fifth Circuit, reached the same conclusion, 
the question of reasonableness of the salaries was 
raised, the Commissioner having held that the salaries 
were excessive and unreasonable. 

But in the instant case no question as to the reason¬ 
ableness of the compensation has ever been raised 
either by the Commissioner of Internal Revenue or 
the Board, and it is only in anticipation that respondent 
will attempt to raise it now that the matter is dis¬ 
cussed, It is submitted that not having raised the 
question below, the right was waived and it is now too 
late. Furthermore it must be assumed that if there 
was any question as to reasonableness, it would have 
been raised. 

But if it should be contended that the Board dis¬ 
allowed the deduction because it thought the compen¬ 
sation paid to Charles H. West was not reasonable, the 
facts should convince the Court that the compensation 
was reasonable. 


25 


Charles H. West had served appellant for many years 
and was the only person who knew the business suffi¬ 
ciently to keep it from going under after George R. 
West resigned. At that time he was receiving a! salary 
of $9,000.00 per year. But he had to personally endorse 
all of appellant’s loans, thus furnishing a valuable 
service in addition to his labors (R. 28). After his 
brother resigned, Charles West was required j to do 
double duty to carry on. The strain was too great 
and the hours too long, to say nothing of the personal 
liability which he was assuming, for him to cdntinue 
on the former basis. He decided to quit unless he 
should be properly compensated. 

After deducting regular salaries and the $30,800.00 
additional compensation paid to West, appellant 
showed a net profit for the year 1921 of $26,777.60 
(R. 69), or 5% on gross sales, and over 30% of the 
corporation’s capital,—a percentage of profit which any 
company would be proud of and far better than com¬ 
plete failure! Surely no one would say that, measured 
by results, the compensation to Charles H. West was 
not reasonable. Twice the expenditure would have 
been reasonable when failure to pay it would have 
meant ruination. It may be that Charles 0. West 
had the advantage but he was the Moses who led the 
Company through the wilderness of a precarious situa¬ 
tion in 1921 and he is still at the head of it. 

In its decision in the appeal of Detroit Vapor Stove 
Co., 4 B. T. A. 1043, the Board held that the salaries 
in question were reasonable when, after deducting 
them, the net income was equal to 33% of the invested 
capital. 

In the appeal of Templeton, Kordy & Co., Ltd., 
6 B. T. A. 61, the Board held that the increased salaries 
were reasonable when after payment, there , was a 
profit equal to 20% on the common stock. 
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In the light of all the facts, it does not seem that 
any question could be raised as to the reasonableness 
of the additional compensation paid by appellant to 
Charles H. West, but if it should be contended that the 
Board considered it unreasonable, then it is submitted 
that such a holding is contrary to the facts and is an 
erroneous conclusion of law. 

d. The year in which the deduction should be allowed. 

It has been shown that the additional compensation 
paid to Charles H. West was of the value of 130,800.00; 
that this was a reasonable compensation under the 
circumstances; and that such an expenditure is deduc¬ 
tible in computing income. It now remains only to 
discuss the year in which the expenditure is deductible. 

The Commissioner disallowed the deduction in 1921 
because the stock was not transferred to West until in 
January, 1922. The Board impliedly adhered to this 
view, because it refused to find that the agreement 
between West and appellant was made in June, 1921. 
(See 9th assignment of error above.) 

Before going further it may be said that it appears 
that this case is controlled by the decision of the U. S. 
Supreme Court in Lucas v. Ox Fibre Brush Co., 50 S. 
Ct. 273, 281 U. S. 115, 74 L. Ed. 733, decided April 
14, 1913, after the Board rendered its decision. In 
that case the taxpayer in 1920 voted $24,000.00 as 
extra compensation to each of its directors for past 
services, and the Supreme Court allowed the deductions 
in that year although there had been no prior agreement 
as to this extra compensation. The Commissioner of 
Internal Revenue and the Board of Tax Appeals had 
refused to allow the amounts paid as deductions in 
1920. Mr. Chief Justice Hughes, speaking for the 
Court, said: 
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“The payments in the present instahce were 
actually made in the year 1920. The ! expenses 
represented by these payments were incurred in 
that year, for it is undisputed that there was no 
prior agreement or legal obligation to pay the 
additional compensation. This compensation for 
past services, it being admitted that it was reason¬ 
able in amount in view of the large benefits which 
the corporation had received as the fruits of these 
services, the corporation had a right to pay, if it 
saw fit. There is no suggestion of attempted evas¬ 
ion or abuse. The payments were made as a 
matter of internal policy having appropriate 
regard to the advantage of recognition of! skill and 
fidelity as a stimulus to continued effort. There 
was nothing in the income tax law to j preclude 
such action. On the contrary, the payments fell 
directly within the provision of Section 234 (a) as 
a reasonable allowance for compensation for 
personal services actually rendered. The statute 
does not require that the services should be actually 
rendered during the taxable year, but that the 
payments therefor shall be proper expenses paid 
or incurred during the taxable year.” 


In the Ox Fibre Brush case the compensation was 
entirely for past services, while in the instant case the 
compensation was for both past and present services. 
In each case there was no prior existing contract. The 
opinion in the Ox Fibre Brush case states j that the 
company’s books were kept on the accrual basis and 
that the liability accrued at the time the extra compen¬ 
sation was voted. Here again the case is parallel to 
the instant case. The liability of appellant to Charles 
H. West accrued at the time the contract was made 


in June, 1921. 

As pointed out above, the Board failed to find that 
appellant was on the accrual basis (although the record 
shows conclusively that it was), and apparently this 


I 
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oversight had something to do with the Board’s decision. 
While the Board did not say so in so many words, yet 
there is an implication that the Board, like the Com¬ 
missioner (R. 60), treated the transaction as one deduc¬ 
tible, if at all, in 1922 when the stock was transferred 
to Charles H. West. 

It has been repeatedly held that when all of the events 
which fix a liability have taken place, then that liability 
is accrued. 

ZJ. S. v. Anderson, 46 S. Ct. 131, 269 U. S. 422. 

U. S. v. Yale & Tovme Mfg. Co., 46 S. Ct. 131, 
269 U. S. 422. 

Brampton Woolen Co. v. Com. (1st Circuit) 
45 Fed. (2d) 327. 

Independent Ice & Cold Storage Co. v. Com. 
(5th Circuit) 50 Fed. (2d) 31. 

Bauer Bros. v. Com. (6th Circuit) 46 Fed. (2d) 
874. 

Green Oil Soap Co. v. Reinecke, 36 Fed. (2d) 599. 

The uncontradicted testimony of all the witnesses is 
that appellant agreed with Charles H. West in June, 
1921, to acquire 308 shares of its capital stock and turn 
them over to Mr. West in consideration of his past 
services and in consideration of his continuing with the 
Company as its president and manager. The liability 
to do this certainly accrued at that time. 

The contract made with Charles H. West in June, 
1921, was legal and binding from that time even though 
it was not in writing and no minutes were kept of the 
meeting at which the compensation was voted. Handley 
v. Stutz, 139 U. S. 417; 11 Sup. Ct. 530. 

“Failure of the corporate body to make a record 
of the proceedings at a meeting does not invalidate 
them * * 

Cook on Corporations, 8th Ed., Sec. 606. 
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It is the established law of Pennsylvania that minutes 
are not indispensable to prove corporate acts. 

Rose v. Independent Chevra Kadisha, 215 Pa. 69. 

Schmitt v. Bams-Fleming Co., 67 Super. Ct., 
Pa. 449. 

Patters Nat. Bank v. Ohio Twp., 260 Pa. 104. 

Shuman v. Main, et al., 265 Pa. 38. 

Loeffler’s Estate, 277 Pa. 317. 

The Board, in its opinion, makes reference to the 
minutes of the stockholders’ meeting of January 19, 
1922, wherein the transfer of 308 shares to Charles 
H. West for $1.00 and other valuable considerations is 
approved. It is not believed that any particular signi¬ 
ficance attaches to these minutes, but if there is any, it 
simply means that the stockholders in their first meeting 
after the deal was made ratified the transaction. A 
corporation is governed by a Board of Directors and 
no reason has been offered or suggested why the Di¬ 
rectors in June, 1921, could not make a bona fide legal 
agreement with Charles H. West. The undisputed 
facts and testimony are that the Directors did make 
such an agreement and the transferring of the stock 
subsequently was in fulfillment of that agreement. 

The rule is well established that courts will look back 
of the form of corporate acts in order to get at the sub¬ 
stance, particularly so when the corporation is what is 
known as a closed corporation, or when the stockholders 
and directors are identical persons. U. S. v. PheUis, 
257 U. S. 156; 42 S. Ct. 63. 

Charles H. West relied on the agreement made in 
June, 1921, and continued as president and manager 
of appellant company, assuming all responsibility in 
the running of the business. No one would argue that, 
if the Company had failed to transfer the stock to him 
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in accordance with its agreement, he could not have 
recovered it or have had compensating damages. It 
therefore appears that the stockholders’ minutes in 
January, 1922, are of no significance in fixing the lia¬ 
bility (except showing ratification by the stockholders), 
or in fixing the period for the deduction by appellant. 
It is immaterial that no entry was made in appellant’s 
books of account in June, 1921, when the agreement was 
made. The agreement was to pay in kind (stock) and 
not in cash. The cost of the stock was not definitely 
determined until December 31, 1921, when it was 
acquired for cash and at that time the value thereof 
which was to pass to Charles H. West was entered up 
on the account books as an expense. 

There were good and sufficient reasons for delaying 
the purchase of the stock from George R. West until 
December, 1921. Suffice it to say that after his with¬ 
drawal from appellant company, he organized another 
glass company in competition and started a price war 
on appellant. He was short of funds, however, and 
appellant delayed placing $60,000.00 in cash in his 
hands until it was too late for him to establish himself 
so as to interfere with the next season’s business (R. 34). 
The record shows that appellant was at all times in a 
position financially to acquire the stock, and that it 
knew at all times from June to December, 1921, that it 
could acquire the stock whenever it chose to do so 
(R. 13, 40, 46, 49, 50). The delay, however, did not in 
any way nullify or affect the agreement made with 
Charles H. West in June, 1921, and everything was 
done before the end of 1921 which was necessary to put 
appellant in a position to carry out its agreement. 

Again, let it be said that everything took place in 
1921 which fixed the liability of appellant to Charles 
H. West. The corporation agreed to transfer to him 
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and he agreed to accept the stock as compensation for 
past services and for continuing as president and 
manager. The facts show that the contract was not an 
impossible contract because it was carried out. Even 
if it should be argued that there was some doubt about 
appellant’s ability to acquire the stock when the con¬ 
tract was made, that doubt disappeared before the 
end of 1921 and appellant was actually in a position to 
transfer the shares to Charles H. West. 

The record shows that Charles H. West reported the 
$30,800.00 as compensation for services in his 1921 
income tax return. If there had been no agreement in 
1921 that he was to receive this stock, or if the stock 
had been intended merely as a gift to him, he certainly 
would not have reported it as taxable income and 
paid in excess of $5,000.00 tax thereon which the record 
shows that he did. His action is in line with the holding 
of U. S. District Court of New Jersey in Anthony 
Schneider v. Duffy, et al., 43 Fed. (2d) 642. 

It is therefore submitted that appellant was entitled 
to accrue and deduct in its 1921 income tax return the 
sum of $30,800.00 representing the compensation to 
Charles H. West for which it became obligated in 
June, 1921. 

VI. CONCLUSION. 

With a proper finding of facts based on the uncontra¬ 
dicted evidence and in consideration of the law as con¬ 
strued by the U. S. Supreme Court, there appears to be 
but one conclusion to be reached in this case and that is 
that in 1921 appellant became liable to Charles H. 
West for compensation for services in thei sum of 
$30,800.00 and, since appellant’s accounts are kept and 
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its tax returns are rendered on the accrual basis, the 
obligation was deductible in appellant’s 1921 return. 

It is therefore submitted that this Honorable Court 
should reverse the decision of the Board and allow the 
deduction in 1921 and, furthermore, should give appel¬ 
lant judgment for costs as prayed for in the petition 
for review. 

Respectfully submitted, 

Geo. E. H. Goodneb, 
Attorney for Appellant, 
Address: Munsey Building, 
Washington, D. C. 

Joseph M. Kennedy, 

Pittsburgh, Pa., 

Of Counsel. 
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In the Court of Appeals of the District of 
Columbia I 

No. 5345 

Westmoreland Specialty Co., appellant 

v. 

i 

David Burnet, Commissioner of Internal Reve- 
nue, appellee 

- | 

APPEAL FROM THE BOARD OF TAX APPEALS 

BRIEF FOB. APPELLEE 

PREVIOUS OPINION 

The only previous opinion in the present case is 
that of the Board of Tax Appeals (R. 11-19), which 
is reported in 18 B. T. A. 847. 

JURISDICTION 

This ease involves income taxes for the calendar 
year 1921 in the amount of $10,471.16, an4 is taken 
from an order of redetermination of the Board of 
Tax Appeals entered January 17, 1930. (R. 19.) 
The case is brought to this court by petition for 
review filed July 14, 1930 (R. 21-25), pursuant to 
(i) 
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the provisions of the Revenue Act of 1926, Sections 
1001,1002, and 1003, 44 Stat. 9,109-110. 

QUESTION PRESENTED 

Is the appellant entitled to deduct from gross in¬ 
come for the calendar year 1921 the sum of $30,800, 
representing the par value of 308 shares of its capi¬ 
tal stock which was issued to the president of the 
appellant in January, 1922, in accordance with an 
alleged informal agreement made in June, 1921 % 

The petition for review alleges error on the part 
of the Board in denying special assessment under 
Sections 327 and 328 of the Revenue Act of 1921, 
but appellant concedes that this issue is disposed 
of by this court’s decision in the case of Kekaha 
Sugar Co. v. Burnet, 50 F. (2d) 322. (Br. 7.) 

STATUTE AND REGULATIONS INVOLVED 

Revenhe Act of 1921, c. 136, 42 Stat. 227: 

Sec. 234. (a) That in computing the net 
income * * * there shall be allowed as 
deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
year in carrying on any trade or business, 
including a reasonable allowance for salaries 
or other compensation for personal services 
actually rendered, * * *. 

Regulations 62: 

Abt. 105. Compensation for personal 
services .—Among the ordinary and neces- 
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sary expenses paid or incurred in carrying 
on any trade or business may be included a 
reasonable allowance for salaries or other 
compensation for personal services actually 
rendered. The test of deductibility in the 
case of compensation payments is whether 
they are reasonable and are in fact payments 
purely for services. This test and its prac¬ 
tical application may be further stated and 
illustrated as follows: - 

(1) Any amount paid in the form of com¬ 
pensation, but not in fact as the; purchase 
price of services, is not deductible. 1 (a) An 
ostensible salary paid by a corporation may 
be a distribution of a dividend on stock. 
This is likely to occur in the case: of a cor¬ 
poration having few stockholder^, practi¬ 
cally all of whom draw salaries. If in such 
a ease the salaries are based upop. or bear 
a close relationship to the stockholdings of 
the officers or employees, it would seem 
likely that the salaries, if in excess of those 
ordinarily paid for similar services, are not 
paid wholly for services rendered, but in 
part as a distribution of earnings upon the 
stock, (b) An ostensible salary may be in 
part payment for property. This may oc¬ 
cur, for example, where a partnership sells 
out to a corporation, the former partners 
agreeing to continue in the service of the 
corporation. In such a case it may be found 
that the salaries of the former partners are 
not merely for services, but in part consti- 
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tute payment for the transfer of their busi¬ 
ness. 

(2) The form or method of fixing compen¬ 
sation is not decisive as to deductibility. 
While any form of contingent compensation 
invites scrutiny as a possible distribution of 
earnings of the enterprise, it does not follow 
that payments on a contingent basis are to 
be treated fundamentally on any basis dif¬ 
ferent from that applying to compensation 
at a flat rate. Generally speaking, if contin¬ 
gent compensation is paid pursuant to a free 
bargain between the employer and the indi¬ 
vidual made before the services are rendered, 
not influenced by any consideration on the 
part of the employer other than that of se¬ 
curing on fair and advantageous terms the 
services of the individual, it should be al¬ 
lowed as a deduction even though in the ac¬ 
tual working out of the contract it may prove 
to be greater than the amount which would 
ordinarily be paid. 

(3) In any event the allowance for the 
compensation paid may not exceed what is 
reasonable in all the circumstances. It is in 
general just to assume that reasonable and 
true compensation is only such amount as 
would ordinarily be paid for like services by 
like enterprises in like circumstances; but 
if the salaries paid bear a close relationship 
to stock ownership, see paragraph (1) of 
this article. The circumstances to be taken 
into consideration are those existing at the 
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date when the contract for services was 

# 

made, not those existing at the date when the 
contract is questioned. See article! 32. 

Akt 107. Bonuses to employees. —Bo¬ 
nuses to employees will constitute allow¬ 
able deductions from gross incojme when 
such payments are made in good faith and 
as additional compensation for the services 
actually rendered by the employees, pro¬ 
vided such payments, when added to the 
stipulated salaries, do not exceed a reason¬ 
able compensation for the services! rendered. 
It is immaterial whether such bonuses are 
paid in cash or in kind or partly in cash and 
partly in kind. Donations made to em¬ 
ployees and others, which do not have in 
them the element of compensation or are in 
excess of reasonable compensation for serv¬ 
ices, are considered gratuities and gre not de¬ 
ductible from gross income. 

STATEMENT 

The following statement is based upon the find¬ 
ings of fact made by the Board of Tax Appeals 
and undisputed facts in other parts of the record. 

The petitioner is engaged in the business of man¬ 
ufacturing glass specialties, and was incorporated 
during the year 1889 under the laws of the State 
of Pennsylvania with an authorized capital stock 
of 1,000 shares of a par value of $100 of which 
during 1921 only 850 shares were issued and out¬ 
standing. (R. 12.) 
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At the beginning of'1921 the officers of the cor¬ 
poration, and the stock holdings of each were as 
follows (R. 27, 66) : 

Shares 


George R. West, President_32T 

Charles H. West, Sec’y.-Treas_192 

Ira P. Brainard_331 

Total_850 


In April, 1921, George R. West tendered his res¬ 
ignation as president of the corporation to take 
effect June 1, 1921, and at a meeting of the Board 
of Directors held May 9, 1921, the resignation was 
accepted. (R. 13, 28, 62.) George R. West re¬ 
signed as director of the corporation on December 

31.1921. (R.28, 65.) 

At a meeting of the Board of Directors on May 

12.1921, Charles H. West was elected president and 
James J. Brainard was elected secretary and treas¬ 
urer for the balance of the year. From May 12th 
until the end of the year Charles H. West carried 
on the duties formerly carried on by George R. 
West, and James J. Brainard carried on the duties 
previously carried on by Charles H. West as secre¬ 
tary and treasurer. (R. 13, 28, 62.) 

At some time between April, 1921, the date of 
his resignation as president, and December 22,1921, 
George R. West offered to sell the 327 shares of 
the company’s stock held by him at the price of 
$60,000. During the same period the directors, at 
informal meetings, of which no minutes were kept, 
agreed that the corporation, acting through Charles 
H. West, should buy the stock at an opportune time 






and that the stock when purchased should be placed 
in the treasury of the company. It was further 
agreed between Ira F. Brainard and Charles H. 
West, directors of the corporation, to issue the 150 
shares of additional stock authorized tmt which 
had not theretofore been issued, thereby making 
the total par value of issued stock $100,000. It was 
also agreed that 327 shares of stock purchased from 
George R. West and the additional 150 ;shares of 
the company’s stock should be so divided that 
Charles H. West would have 500 shares of the 
company’s stock and Ira F. Brainard and members 
of his family would have the same amount. (R. 
13-14, 55-58.) 

Under date of December 22, 1921, at! a special 
meeting of the Board of Directors, Charles H. West 
was authorized as agent to purchase the capital 
stock of the corporation held by George R. West 
for the sum of $60,000, which stock was td be placed 
in the treasury of the company for future distribu¬ 
tion at the discretion of the directors. Pursuant to 
said resolution the stock was acquired on December 
31, 1921, and turned over to the corporation after 
January 1,1922. (R. 14,35,64, 68.) 

On January 19, 1922, at a meeting of !the stock¬ 
holders of the corporation, it was voted to issue 
additional capital stock in the amount of $15,000. 
It was also voted that in consideration of “the sum 
of $1 and other valuable consideration” 308 shares 
of the capital stock of the corporation be allotted 
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to Charles H. West out of the treasury stock and 
that for a similar consideration 169 shares of the 
stock of the company be allotted out of the treasury 
stock to Ira F. Brainard. Accordingly, on the same 
date the 327 shares of capital stock purchased from 
George R. West were issued, 308 shares to Charles 
H. West and 19 shares to Ira F. Brainard. The 
balance of the unissued capital stock of 150 shares 
was thereupon issued to Ira F. Brainard so that 
Charles H. West and the Brainard family held the 
total capital stock of the corporation in equal 
amounts—that is, 500 shares each—pursuant to the 
above-mentioned agreement between Charles H. 
West and Ira F. Brainard. (R. 1A-15, 33-36, 67.) 

The officers’ compensation paid during the year 
1921 and deducted as such on the books of the cor¬ 
poration was as follows (R. 15) : 



Salary 

Bonus 


$9,000 

3,750 

5,250 

$3,000 



3,000 



I 


The income tax returns as filed showed deduc¬ 
tions for officers’ compensation as follows (R. 69) : 


George R. West, Pres., 5 months_$3,750 

Charles H. West, Pres., 7 months-31,550 

Charles H. West, Sec’y & Treas., 5 months- 3,750 

Ira F. Brainard, part time_ 9,400 

J. J. Brainard, Sec’y & Treas., 7 months_ 8,250 

Mr. Home, Bookkeeper_ 2,600 


Total__ 59,300 
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There is no record on the corporate books of a 
stock bonus having been paid by the corporation. 
"The only bonuses paid during 1921, as recorded on 
the books of the corporation, were $3,000 each paid 
to Charles H. West and J. J. Brainard. (R. 54.) 

Ira F. Brainard was not actively engaged in the 
business of the corporation other than occasional 
general consultations with officers and directors, 
but merely held a part of the capital stock of the 
company. (R. 16.) Until February 9, 1921, 
George R. West was general manager of the plant, 
but from that date on Charles H. West, by action 
of the Board of Directors, acted in that capacity. 
(R. 61.) 

James J. Brainard had not been with the corpo¬ 
ration prior to the date of his appointment as sec¬ 
retary and treasurer, but had previously been en¬ 
gaged in the manufacturing business for a number 
of years. (R. 13, 47.) 

On the books and records of the petitioner the 
isstie of this stock was recorded as a capital trans¬ 
action. The original journal entries recording this 
transaction were as follows (R. 69) : 



_ $32|700 


Surplus_ _ 

. 271300 


To Cash_ 

Treasury Stock_ 

__ _ 32; 700 

$60,000 

To Capital Stock_ 

Plant_ _ 

_ _ 271300 

32,700 

To Surplus_ 

Plant--- - 

' j 

_ 15^000 

27,300 

To Surplus_ 

Surplus _ _ 

_ 15,000 

15,000 


To Capital Stock. 


15,000 
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Some time thereafter in 1922 an expert account¬ 
ant, upon request of the corporation, was called in 
and the original entries were scratched out and the 
following entries substituted (R. 51-54, 69-70) : 


Treasury Stock_$32,700 

Surplus_ 27,300 

To Cash_$60, 000 

Surplus_ 32,700 

To Treasury Stock_ 32, 700 

Plant_ 60,000 

To Surplus_ 60, 000 

Plant_ 15, 000 

To Surplus_ 15,000 

Surplus_ 15,000 

To Plant_ 15, 000 


The total sales for 1920 were $770,945.70, and for 
1921, $566,243.57. (R. 15, 37, 61.) 

During 1921 commissions in excess of $23,000, 
representing 10 per cent on sales, were paid to 
resident sales agents in New York, Philadelphia, 
Boston, and San Francisco. During the same year 
one R. B. Remick expended for travel in connec¬ 
tion with the sales of the company approximately 
$7,300, and George R. West expended for travel 
expenses during 1921, while he was president, ap¬ 
proximately $700. (R. 15, 38.) 

The Commissioner disallowed the deduction of 
$32,700, the par value of 327 shares of stock dis¬ 
tributed as stated hereinabove. The Board of Tax 
Appeals approved the Commissioner’s determina¬ 
tion and accordingly determined a deficiency in in¬ 
come and profits taxes for the year 1921 amount¬ 
ing to $10,471.16. 
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SUMMARY OE ARGUMENT 

Appellant, in seeking to deduct the par Value of 
certain shares of stock, constituting an, alleged 
“stock bonus” paid to its president, must Bring its 
case squarely within 'the language of the appro¬ 
priate statute. The question of whether A given 
payment constitutes reasonable compensation for 
services rendered is purely one of fact and this 
court will only examine the matter to the point of 
ascertaining that the record contains substantial 
evidence in support of the Board’s finding. 

The basic inquiry in cases of this character is: 
Was the payment made as compensation!for per¬ 
sonal services actually rendered? If, as in the 
present case, this question be answered in the nega¬ 
tive and the Board’s findings are properly sus¬ 
tained by the evidence, any consideration of the 
reasonableness of the alleged compensation <Sethe 
year in which allowable becomes academic. 

If this court should be of opinion that the 
“stock bonus” was paid as compensation for serv¬ 
ices, instead of for the purpose of equalizing the 
proprietary interests of the stockholders, as held 
by the Board, nevertheless a review of ihe whole 
record discloses that there would have been no sub¬ 
stantial evidence to support a finding that the pay¬ 
ment constituted reasonable compensation. 

This case is not controlled by Lucas v. Ox Fibre 
Brush Co., 281U. S. 115. 


! 
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ARGUMENT 

I 

The Board of Tax Appeals properly approved the action- 
of the Commissioner, inasmuch as the “ stock bonus ” 
was not paid as compensatioA for personal services 
actually rendered during the taxable year 

It may be noted, preliminarily, that appellant is 
unaided by any presumption before this court. It 
seeks to establish the right to a deducton, and inas¬ 
much as deductions are wholly the creatures of 
statute it must bring itself squarely within the 
language alleged to grant the deduction. Lynch v. 
AlwortluStephens Co., 267 U. S. 364; Burnet v„ 
Thompson OH & G. Co., 283 U. S. 301; Botany Mills 
v. United States, 278 U. S. 282. The Commission¬ 
er’s determination was presumptively correct; it 
was approved by the Board of Tax Appeals and 
the findings of fact of that body are not subject to 
review if based upon substantial evidence. W. K. 
Henderson Iron Works & Supply Co. v_ Blair 
(App. D. C.), 25 F. (2d) 538; National Piano Mfg. 
Co. v. Burnet (App. D. C.), 50 F. (2d) 310; Pot- 
tosh Bros. v. Burnet (App. D. C.), 50 F. (2d) 317; 
Phillips v. Commissioner, 283 U. S. 589, 599-600. 
The question of whether a given payment consti¬ 
tutes reasonable compensation for services ren¬ 
dered is one of fact. W. K. Henderson Iron Works 
& Supply Co. v. Blair, supra; Becker Bros. v. 
United States (C. C. A. 2d), 7 F. (2d) 3; Twin City ,r 
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Tile & M. Co. v. Commissioner (C. C. A, 8th), 32 
F. (2d) 229. | 

Appellant, unfortunately, seems to Mve quite 
misconceived the import of the Board’s; decision. 
It complains of the failure of the Board tb find that 
books and accounts were kept upon the accrual 
basis (Br. 5) and discusses at some length the rea¬ 
sonableness of the compensation (Br. 23-26) and 
further the year in which deduction should be al¬ 
lowed (Br. 26-31) and other matters which, in the 
view taken by appellee, are immaterial. ! 

The statute permits the deduction, as ordinary 
and necessary expenses paid or incurred during the 
taxable year, of a reasonable allowance fbr salaries 
or other compensation for personal services actu¬ 
ally rendered. It is obvious, and the counts have so 
recognized, that the basic inquiry is: Was the pay¬ 
ment made as compensation for personal services 
actually rendered? If not, the question when the 
payment was made or how reasonable it may be is 
a matter of utter indifference. Botany Mills v. 
United States, supra; Twin City Tile & M. Co. v. 
Commissioner, supra; Marble & SJiattuck Chair 
Co. v. Commissioner (C. C. A. 6th), 39 F. (2d) 393' 
The Board of Tax Appeals determinled that the 
treasury stock was transferred for the purpose of 
effecting an equal distribution of appellant’s au¬ 
thorized capital between Charles H. West and the 
Brainard family. (R. 17-18.) If this is true, it 
was not paid for personal services actually ren- 
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dered, and we need only inquire whether the find¬ 
ing of the Board in this respect is based upon sub¬ 
stantial evidence in the record. 

The Board’s finding that the transfers were made 
for the purpose of equalizing the stockholdings as 
above stated is supported by the direct testimony 
of Charles H. West (R. 33-35) ; same, cross-exami¬ 
nation (R. 41-43); James J. Brainard, direct ex¬ 
amination (R. 46); same, cross-examination (R. 
49); Ira F. Brainard, direct examination (R. 56- 
57); same, cross-examination (R. 57). Mr. Charles 
H. West testified that (R. 41)— 

* * * the substance of the agreement en¬ 
tered into at the time his brother retired 
from the presidency was that witness and 
Mr. Brainard would issue stock so as to 
equalize the ownership of the Company 
between them so that from that time on 
they would be equal partners so to speak 
in the business, although in corporate 
form; * * *. 

This is typical of the other testimony bearing on 
the point and the same underlying reason for mak¬ 
ing the distribution runs through the testimony of 
all the witnesses who made any reference to the 
question, and clearly shows that the dominant pur¬ 
pose was to effect a redistribution whereby Charles 
H. West and the Brainard interests would be, in 
effect, equal proprietors in the business. There 
is nothing to indicate that their services were val- 
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lied in proportion to the stock distribution; in fact, 
Ira F. Brainard, the senior member of the family, 
who participated with Charles H. West in the 
“stock bonus,” performed no active services dur¬ 
ing the taxable years, merely acting as a director, 
in an advisory capacity. Appellant seems to take 
the view that the transfer of stock wafe made to 
Charles H. West as remuneration for past services 
and also as an inducement for the performance of 
future services. (Br. 18-19 and record citations 
there appearing.) Obviously there could be no 
basis for computing the value of service^ to be per¬ 
formed in the future. It is submitted that if sums 
paid for services to be performed in the future are 
allowable, this will furnish the means;for grave 
abuse of the statutory provisions never intended by 
those who drafted them. 

i 

The effort to distinguish between the intention 
and the purpose underlying the stock transfers 
(Br. 19-20) suggests a subtle refinement in lan¬ 
guage which seems to us to be at variance with the 
fundamentally practical nature of inconje taxation, 
which has been frequently recognized by the Su¬ 
preme Court. Eisner v. Macomber, 252 U. S. 189, 
211; Weiss v. Steam, 265 U. S. 254; Tyler v. United 
States, 281 IT. S. 497, 503. 

If further proof be required to constitute the 
substantial evidence which must support the 
Board’s finding, we direct attention t6 the treat- 
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ment of the item sought to be deducted by appel¬ 
lant corporation. 

The corporate books of taxpayer showed com¬ 
pensation to officers for the taxable year as follows 
(B. 15): 



Salary 

Bonos 


$3,750 
9,0G0 
5,250 



$3,000 

3,000 




The books, though they show the two bonus en¬ 
tries of $3,000 each, are silent as to the alleged ad¬ 
ditional compensation, in excess of $30,000, here 
involved. (E. 54.) 

On page 49 of the record James J. Brainard, 
secretary of the company from and after May 25, 
1921, concedes that he “did not know why the mat¬ 
ter referring to the bonus was not put in the min¬ 
utes.” Bonuses of $1,800 each to George E. and 
Charles H. West for the prior year were recorded 
in the appropriate minutes reproduced on page 61 
of the record, as were also the regular bonuses of 
$3,000 each to Charles H. West and James J. Brain¬ 
ard for the taxable year. (E. 66.) Yet appellant 
complains because the Board of Tax Appeals re¬ 
fused to accept its bare assertion that an alleged 
bonus of securities acquired by the corporation at 
a cost of $60,000 shortly before, for which a de¬ 
duction is sought in an amount in excess of all 
other compensation paid to appellant’s entire ofifi- 
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eer personnel, the bookkeeper included,! was rea¬ 
sonable compensation for services rendered, though 
wholly unable to explain its omission Ifrom the 
minutes. 

The payment of the $60,000 and the later reissue 
of the capital stock was recorded by the bookkeeper, 
and later corrected by an expert accountant, as 
having been paid from the surplus of the corpora¬ 
tion which was increased by appreciation of plant 
value for this purpose. In the first instance, the 
bookkeeper reduced surplus by the excess pay¬ 
ment over par and appreciated plant value to take 
care of the repurchase. The expert accountant, 
who unquestionably was in possession of all the 
facts in connection with the purchase and reissue 
of this stock, changed the entries to appreciate the 
plant to the extent of the full $60,000, thereby 
increasing surplus to take care of the payment for 
and reissue of the capital stock. The action of the 
bookkeeper and the expert accountant in consist¬ 
ently recording the purchase and reissue of this 
stock negatives any intention on the p|art of the 
corporation to issue the capital stock for compen¬ 
sation of its officers. 

We believe it unnecessary to burden the court 
with a more detailed review of the evidence which 
supports the Board’s finding that the!stock was 
not transferred as compensation for personal serv¬ 
ices actually rendered. 
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II 

The board did not find that the sum here involved was 
reasonable compensation for services rendered, and 
the record would not support such a finding if it had 
been made 

If the court should be of the opinion that the 
Board of Tax Appeals erred, and that the transfer 
here involved was in fact compensation for per¬ 
sonal services actually rendered, which we do not 
concede, then only does the question of the reason¬ 
ableness of the compensation become material. 
The Board of Tax Appeals made no finding that 
the compensation was reasonable, and we believe 
any such finding would not have been justified by 
the record. Appellant contends that the question 
of reasonableness can not be raised before this 
court, although it then proceeds to argue the 
matter. (Br. 23-26.) 

This disposition of the question is entirely satis¬ 
factory to the Government, inasmuch as the ques¬ 
tion of reasonableness was a part of appellant’s 
case, upon it devolved the burden of proof, and the 
failure to find the fact is equivalent to a finding 
against appellant. Jenkins-Kreer & Co. v. Com¬ 
missioner (C. C. A. 7th), 50 F. (2d) 53, 56. How¬ 
ever, if and to the extent that the matter should 
become material, we feel justified in making a 
brief response to appellant’s presentation of the 
question. 
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The criterion for determining the reasohableness 
of compensation paid in cases of this character is 
aptly indicated, having reference to the present 
record, by a quotation from the opinion of Ithe court 
in E. L. Trimyer & Co. v. Noel (E. D. Va.), 28 E. 
(2d) 781 (Groner, J.), as follows (p. 783) j 

No evidence was presented as to compensa¬ 
tion paid similar officers by similar: corpora¬ 
tions at or about the same time, and there¬ 
fore the whole question of the reasonableness 
of the compensation depends upon:the facts 
shown with relation to the business of the 
corporation, its capital stock, and its earned 
profits. 


Here, likewise, we are relegated to the facts 
shown with relation to the business its capital 
stock, and its earned profits. 

The record shows that appellant was a Pennsyl¬ 
vania corporation engaged in the manufacture of 
glass products. At the beginning of 1921 the out¬ 
standing stock, consisting of 850 shares of a par 
value of $100 each, was held by three persons, two 
of whom, George R. West and Charles H. West, 
were active in the conduct of the corporate busi¬ 
ness, the former as president, the latter as secretary 
and treasurer. Dissatisfaction arose over the con¬ 
duct of the business, as a result of which George 
R. West resigned, being relieved of further duties 
on May 9, 1921, the taxable year. Shortly there¬ 
after Charles H. West was elected president and 
assumed the duties of that office. The directors, 
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at some time between the resignation of George R. 
West and December 22, 1921, agreed informally 
that the corporation, acting through Charles H. 
West, should buy the 327 shares of stock outstand¬ 
ing in the hands of the former president, which 
stock should be placed in the treasury. They fur¬ 
ther agreed that the 150 shares of authorized but 
unissued stock, together with the 327 shares of 
treasury stock, should be issued in such numbers 
that Charles H. West would hold 500 shares of the 
corporate stock and Ira F. Brainard, together with 
the members of his family, a similar amount. This 
was done, the 327 shares of George R. West being 
purchased on December 31,1921, and the transfers 
to Charles H. West and Brainard, in consideration 
of “the sum of $1 and other valuable considera¬ 
tion,” being voted on January 19, 1922. In this 
transaction Charles H. West received 308 shares 
of the treasury stock purchased from George R. 
West and Ira F. Brainard received the remaining 
19 shares of George R. West’s stock and the 150 
shares of newly issued stock. The appellant, in its 
proceeding before the Board, sought to deduct the 
par value of the entire 327 shares. (R. 4-6.) 
Later it seems to have limited its claim to deduc¬ 
tion of the 308 shares transferred to Charles H. 
West. (R. 23-24.) 

The capital stock outstanding prior to the dis¬ 
tribution in January, 1922, consisted of Charles H. 
West, 192 shares; Ira F. Brainard, 301 shares; 
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James J. Brainard, BO shares (R. 67). By this dis¬ 
tribution Charles H. West received the 308 shares, 
deduction of the par value of which is hejre in ques¬ 
tion, and Ira F. Brainard received 169 shares, mak¬ 
ing up the 500 total as to West and thC Brainard 
family. (R. 67.) 

The record as to earnings of the company is not 
so detailed as might be desired, but a few signifi¬ 
cant facts clearly appear. The data maj be assem¬ 
bled to show a comparison of certain facts for the 
taxable year and the year immediately preceding. 
The data is insufficient to carry the comparison 
further. 

_j_ 

| 1921 

_J_ 

$567,000 (R. 43). 

{ $26,700 (R. 69, per tax 
return?). 

$54,708.73|(R. 15). 

$9,000 (R 
i $33,800. 

$3,750 (R 

f $5,250. 

1$3,000 (R 

i Includes amount here sought to be deducted as bonus. 


44-45). 


44). Sf 


144). 7 

h t . 



1920 





Officers’ compensation: 

Charles H. West— 



$1,800 (R. 61). 

George R. West— 




James J. Brainard— 

Salary.-. 



-.......- 



While the record tends to show that tjhe services 
of Charles H. West were more arduous |during the 
seven months of the taxable year following the 
withdrawal of George R. West than formerly, it is 
not clear that they were necessarily more produc¬ 
tive, and in any event we confidently urge that they 
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were not reasonably worth a sum in excess of 
$40,000 for the taxable year, having reference to the 
corporate income, and the attendant circumstances 
generally. 

It is conceded that the Board erred in finding that 
George It. West assisted James J. Brainard, the 
newly elected secretary and treasurer, during the 
year 1921. (Br. 11.) However, we believe this 
matter to be wholly immaterial to the determination 
of this controversy, and for that reason, as well as 
their patent inaccuracy, we refrain from answering 
the various other contentions advanced in appel¬ 
lant’s brief. 

Appellant relies largely upon the case of Lucas 
v. Ox Fibre Brush Co., 281 U. S. 115. (Br. 26-27.) 
This case is clearly distinguishable from the case 
here in issue. In the Ox Fibre Brush Company 
case there was no question that the payments were 
made for services rendered, this fact being substan¬ 
tiated by minutes of directors’ meetings authoriz¬ 
ing the compensation, whereas in the case of this 
appellant the facts disprove the contention which is 
wholly unsupported by any reliable evidence, in the 
corporate minutes or elsewhere, that the issuance of 
the capital stock was for services rendered at any 
time. 

We rely upon the authority of Am-Plus Storage 
B. Co. v. Commissioner (C. C. A. 7th), 35 F. (2d) 
167, in addition to the decisions referred to here¬ 
inabove. 


CONCLUSION 


For the foregoing reasons it is respectfully sub¬ 
mitted that the decision of the Board of Tax Ap¬ 
peals should be affirmed. 

Respectfully submitted. 
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